“Falling on Deaf Ears”: Looking for the Salduz Jurisprudence in Greece

Dimitrios Giannoulopoulos

The unanimous decision of the Grand Chamber of the European Court of Human Rights
(ECtHR) in Salduz v Turkey (‘Salduz’)! has led to dramatic reforms of custodial legal
assistance rights across Europe, most notably in countries that had long resisted giving full
effect to the right of access to a lawyer in police interrogations such as France, Belgium,
Malta, Scotland, the Netherlands and Ireland. In Malta, for instance, breaches of the right to
access to a lawyer have been haunting the state, and reforms remained pending, for many
years.? Scotland and Belgium were denying suspects the right to consult with a lawyer prior
to interrogation, while suspects in France and the Netherlands were entitled to a brief
consultation with a lawyer prior to, but not during, questioning.® Irish jurisprudence was
recognizing access to a lawyer as a constitutional right,* but did not ‘require that advice from
a requested solicitor actually be made available to the relevant suspect prior to questioning’®
and rejected the possibility of having a lawyer present during questioning.®

In undertaking a contextual study of reforms of custodial legal assistance in five European
countries (Scotland, France, Belgium, the Netherlands and Ireland), in an article that took its
inspiration in the context of the ‘Obstacles to Fairness’ project (the article is hereinafter
referred to as ‘RLA in five countries’),’ | offered evidence of the central role of the ECtHR in
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effecting change in national jurisdictions. At the same time, | highlighted considerable
variations in national responses to Salduz, and argued that these illustrate that cosmopolitan
influences for reform are mediated by competing judicial and legislative agendas, local
resistance and a variety of other political, institutional and economic factors. The article used
these observations as an opportunity to discuss, and then propose qualifications to, the thesis
developed by Jackson and Summers that when the ECtHR articulates its rules clearly, it can
lead Member States to accept its position.® More specifically, the article argued that Court-
centred explanations of acceptance of ECtHR jurisprudence should go hand in hand with
contracting party-centred explanations of acceptance of (or resistance to) such jurisprudence.

This chapter aims to take this line of argumentation further, by undertaking a contextual
study of the right to custodial legal assistance in Greece. Greece offers an intriguing contrast
to developments studied in ‘RLA in five countries’ as regards the influence of Salduz in
domestic jurisdictions. While Salduz has had a major impact in these five countries, there has
been virtually no engagement with it in Greece. Salduz rather seems to have fallen on deaf
ears there, arguably because of complacency with meeting the baseline requirements set by
this Strasbourg jurisprudence. Greece had long legislated the basic tenets of Salduz, the right
to consult with a lawyer prior to interrogation and the right to have a lawyer present when
questioned by the police. Perhaps this is why Salduz and the ECtHR case law that followed it
have been ignored there. Salduz failed to ignite any dialogue on the need to effect change in
practice, and yet one would have reasonably expected that continuing problems with
custodial legal assistance in Greece would have made Salduz an ideal platform to revisit the
implementation of custodial interrogation rights in practice. Apathy towards Salduz rather
brings to the surface a culture of failing to address human rights challenges in a pragmatic
way, and points to a country that may be taking its international human rights obligations
lightly. It is instructive to note in that regard that Greece has a particularly poor track record
in relation to responding to recommendations made by the European Committee for the
Prevention of Torture, many of which are directly related to custodial interrogation rights
recognised with the Salduz jurisprudence, and in relation to implementing ECtHR judgments
more generally. From this vista, the example of Greece allows further exploration of
contracting party-based explanations for the reception and effective implementation of

Strasbourg jurisprudence.
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1. The Seminal Salduz Jurisprudence

The Grand Chamber’s decision in the momentous Salduz case departed from the previous
approach of assessing fairness with regard to the entirety of the proceedings when a violation
of the right to right to legal assistance had occurred, holding that Article 6(1) of the European
Convention on Human Rights® (ECHR or ‘the Convention’) requires that “as a rule, access to
a lawyer should be provided as from the first interrogation of a suspect by the police’,° and
that ‘[t]he rights of the defence will in principle be irretrievably prejudiced when
incriminating statements made during police interrogation without access to a lawyer are
used for a conviction’.!* The Court rejected the argument that the assistance provided
subsequently by a lawyer or the adversarial nature of the ensuing proceedings could cure the
defects occurring during police custody.!?

Salduz quickly generated a strong line of Chamber judgments providing confirmation of
this revolutionary jurisprudence while also penetrating a number of areas that Salduz had not
touched upon. In Panovits v Cyprus,*® the ECtHR repeated the key Salduz tenet that ‘Article
6 requires that the accused be given the benefit of the assistance of a lawyer already at the
initial stages of police interrogation’,** before bringing more precision in Dayanan v Turkey,
where it explained that a suspect should be assisted by a lawyer ‘as soon as he or she is taken
into custody ... and not only while being questioned’.*> Dayanan still provides today a bold
vision of the role of the lawyer prior to and during police interrogation, in mandating that the
suspect should be able to ‘obtain the whole range of services specifically associated with
legal assistance’.® In other words, Dayanan found that the right to legal assistance was going
beyond the mere right to legal advice during police interrogation to cover other aspects of the
lawyer’s role during the entire interrogation phase.l’ In an equally fascinating development —
which does not seem to have received much attention however — the Court found a breach of
article 6 in Aras v Turkey (no 2), in a case where the suspect’s lawyer had been ‘allowed to

enter the hearing room during the questioning’ of the suspect, but ‘this was a passive
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presence without any possibility at all to intervene to ensure respect for the applicant’s
rights’.*® Dayanan and Aras bring to light the Court’s desire to transform the lawyer’s
presence into a substantive guarantee, ensuring that Salduz-generated reforms will bring
about much more than just a cosmetic change to protecting suspects’ rights at the police
station. They are both underpinned by the logic that the mere presence of a lawyer at the
police interrogation stage does not suffice in itself to secure the rights of the suspect.

Taking another important step in the direction of safeguarding the application of the right
to legal assistance in practice, the Court found in Pishchalnikov v Russia that a suspect ‘who
had expressed his desire to participate in investigative steps only through counsel, should not
be subject to further interrogation by the authorities until counsel has been made available to
him’,*® while in Brusco v France the Court again clarified that the right to be assisted by a
lawyer applied from the beginning of his detention and during questioning.?° In Navove and
Others v Monaco it removed any remaining doubts on the issue of the lawyer’s presence
during police interrogation?!; the Court explained that it had on many occasions already
specified that the right to legal assistance during police detention should be particularly
understood as assistance ‘during questioning’.?> Then, in A.T. v Luxembourg, the Court
clarified that the lawyer’s presence during questioning will not suffice for the right to fair
trial to be respected, and that national legislation must also provide for private consultation
with a lawyer prior to the beginning of the interrogation.? Taken together this jurisprudence
now mandates that the suspect be afforded the right to legal assistance as soon as he is taken
into custody, the right to consult with a lawyer prior to interrogation as well as the right to
have a lawyer present — and be actively assisted by him or her — during interrogation.

Equally worthy of note is the Court’s recent jurisprudence on the critical issue of waivers
of the right to legal assistance. Zachar and Cierny v Slovakia provides a key illustration. The
Court reiterated there that waivers ‘must be established in an unequivocal manner and must
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‘before an accused can be said to have implicitly, through his conduct, waived an important
right under Article 6, it must be shown that he could reasonably have foreseen the
consequences of his conduct’.?* In finding that the waiver in this case had not been attended
by the minimum safeguards required,? the Court specifically paid attention to the fact that
the suspects had been notified of their rights “via the first pages of [...] pre-printed [police
questioning] forms’ — which were ‘informing the applicants, without providing any
commentary or further explanation, that they had the right to remain silent and the right to
choose a lawyer’ — and the fact, conversely, that ‘no individualised advice about their
situation and rights was provided to the applicants’.?

The Salduz line of jurisprudence continues to evolve at a very fast pace and to exert
considerable influence in European countries. It was presented in some detail above, so that it
could be demonstrated later on how Greece was already meeting the minimum standards set
by this jurisprudence, but also how, on the other hand, Greece could have meaningfully
engaged with it, to enhance the protection of the right to legal assistance in practice.

First it is useful to revisit the point about how the Salduz jurisprudence offers a valuable
interpretative tool with regards to the factors that facilitate acceptance of (or, conversely, lead

to resistance to) Strasbourg jurisprudence in contracting parties.

2. Court-Centred and Contracting Party-Centred Explanations of Acceptance of, or

Resistance, to ECHR Jurisprudence

In work published in 2013, Jackson and Summers used Salduz as a paradigm drawing support
for the thesis that ‘when the ECtHR articulates clear rules and a coherent rationale for its
approach, it can win acceptance for its position even when this may have far-reaching
consequences for national law’.?” The article contrasted Strasbourg’s success in gaining
acceptance for its position on custodial legal assistance in the United Kingdom and
Switzerland (the two comparative points of reference in the article) — as a direct result of
Salduz setting clear rules and having a coherent rationale — with Strasbourg’s failure to
advance its thesis on confrontation (in the same legal systems), precisely because the relevant

jurisprudence lacked a coherent rationale and was not providing national courts with clear
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rules.?® Though not applicable to confrontation evidence, the analysis in ‘RLA in five
countries’ offered a useful opportunity to scrutinise the Salduz part of Jackson’s and
Summers’ argument. At an empirical level, developments in the five systems examined there
conformed with Jackson’s and Summers’ observations about the effect of Salduz. In these
European systems Strasbourg had in principle gained acceptance for its position on custodial
legal assistance. There is also evidence that where this was not immediately so, it was
specifically grey — not so clear — areas of Salduz that may have fuelled resistance or given
rise to a more reluctant approach.?® Attention was moreover drawn to the variations in the
national responses to Salduz. These variations considerably influence the application of
Salduz rights in practice, to a degree that variations cannot not be dismissed as routine or
insignificant. From this angle, I claimed in ‘RLA in five countries’ that the argument that
clarity gains acceptability needed to be qualified. Variations in national responses signify
variable degrees of acceptance. Despite its clear rationale, Salduz was not adopted with the
same urgency or enthusiasm across different contracting parties, and, even today, there
remain important differences as to the extent to which the right to have a lawyer present
during questioning in particular has been written into national legislation.®® Divergent
attitudes also came to the fore when one distinguished between the responses of national
courts and those ultimately provided by national legislation. 3!

The above observations led me to the conclusion, in ‘RLA in five countries’, that
Jackson’s and Summers’ analysis needed to be situated in a wider context where sufficient
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consideration could be given to a more diverse set of factors that determine national
responses to Strasbourg jurisprudence. Their argument that when Strasbourg articulates clear
rules and a coherent rationale for its approach it can enhance adherence to Convention
jurisprudence no doubt provides a convincing explanation for the reception of ECHR
jurisprudence. But, by the same token, it is difficult to see how such a Court-centred
explanation of acceptance of ECtHR jurisprudence could possibly stand alone, in isolation
from contracting party-centred explanations of acceptance of (or resistance to) such
jurisprudence. By Court-centred explanations | mean those that may offer an account of
acceptance mainly by reference to the actions of the Court, such as in its bringing precision
and coherence to its jurisprudence or in its pursuing a more active dialogue with national
supreme courts and national judges. Contracting party-centred explanations may focus, on the
other hand, on indigenous forces shaping national responses to the Court’s jurisprudence.
These contracting party-centred explanations may, for instance, locate acceptance primarily
in the national jurisdiction’s cosmopolitan attitudes or, conversely, link resistance with the
perceived need to defend the national legal tradition against external influences.®? They may
reveal a pragmatic approach to the relationship with Strasbourg®® or bring to the surface
simple logistical considerations relating to the ability of the Member State to accommodate
the European jurisprudence in practice.® It was from this angle that | argued in ‘RLA in five

countries’ that Jackson’s and Summers’ analysis can help the Court be more vigilant in
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elaborating precise rules and a coherent rationale for its approach — and perhaps even
incorporating a reflection on the type of practical measures needed to ensure their effective
implementation in practice — precisely when it hands down innovative judgments on
controversial areas of criminal justice, where a common European position may have not yet
fully crystallized and where national resistance may thus be likely to slow down, if not
seriously obstruct, acceptance of the Court’s positions.*®

In a recent article investigating the links between procedural traditions and domestic
responses to the Salduz case law, Jackson provided a refined model for the acceptance of
ECHR jurisprudence. This now places substantial emphasis on contracting party-based

explanations. More specifically, Jackson argues that

unless Strasbourg — and by implication the other European institutions as well — can put
forward a rationale for a procedural right which can be justified as coming within a broad
domestic procedural tradition, it may not be able to secure the endorsement of member
states for it. The lesson here for European institutions is that in trying to command
consensus on procedural rights, they must be able to communicate with the procedural
traditions of member states as these traditions can be influential in determining whether
the rights will be accepted.3®

Jackson then concludes, in agreement with ‘RLA in five countries’, that

[i]t is not enough for the court to provide a rationale purely in terms of ‘Strasbourg’
jurisprudence, what has been described as a ‘court-centred’ explanation of acceptance of
ECtHR jurisprudence. ‘Court-centred’ explanations have to be considered together with
‘member state-centred’ explanations that offer an account of acceptance in terms of
indigenous traditions and other forces shaping national responses.’

With all this in mind, we can now move to the study of the (lack of) effect of Salduz in

Greece as an illustration of further contracting party-based explanations for the acceptance
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and implementation of Strasbourg jurisprudence. We will start by looking at the state of

custodial legal assistance in Greece prior to Salduz.

3. Custodial Legal Assistance in Greece:

a Liberal Legislative Framework

The right to custodial legal assistance and other fundamental custodial interrogation rights
were enacted into legislation in Greece more than 15 years prior to the Salduz ‘revolution’ in
Strasbourg. Law 2408 of 19963 gave an end to the exceptional powers that allowed the
police to deprive the suspect from the ability to exercise his rights, particularly in relation to
investigations for serious offences,3 terminating a regime that was being seen as ‘judicially
and politically unacceptable’ and an ‘amputation’ of suspects’ rights.*® The 1996 legislation
was of paramount importance for the protection of suspects’ rights, by bringing into the
police station the fair trial guarantees that were previously only applying to interrogations by
the Investigating Judge. It also sought to eliminate the highly controversial practice of
examining suspects as witnesses, which was designed to stop them from exercising basic
custodial interrogation rights, notably the right to legal assistance and the right to silence.
Deprived from any protection at the police station, suspects would routinely confess. Then
faced with their incriminating statements at later stages of the interrogation, this time
possibly in the presence of a lawyer, they would repeat the unlawfully obtained confession
thus giving it full legal effect.*! The suspect was, in other words, ‘morally coerced’ into

42 as a result of arbitrary violations of his human dignity.** To combat this

confessing,
continuing issue, the 1996 legislation mandated the presence of the lawyer in custodial
interrogations and introduced an ‘exclusionary rule’ that imposes the removal from the
investigation file of any incriminating statements obtained in the absence of a lawyer during

this preliminary phase of the proceedings.**
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Following the legislative reform of 1996, suspects in Greece now have the right to be
assisted by a lawyer,* and communicate freely with him,*® when questioned by the police
and in other pre-trial examinations, including the examination by the Investigating Judge.
The lawyer can ask questions and make observations, which have to be noted in the relevant
report,*” and has the right to access the investigation file in its entirety.*® The police were
since 1996 obliged to notify the suspect about the charges and the right to legal assistance,
while legislation enacted in 2014 extended this duty to notifying the suspect about his right to
translation and interpretation and, importantly, the right to silence.*® In addition, a suspect
cannot be detained for questioning at the police station for more than 24 hours.* Since these
provisions all relate to the exercise of the rights of the defence any violations must be
remedied through the pronouncement of an absolute nullity.>! The Code also specifically
mandates that interviews that are conducted in violation of the aforementioned rights of the
suspect, and in violation of the duty to notify the suspect of these rights, are ‘null and void’
and are ‘not taken into consideration’ by the court,>? and that they should be removed from
the investigation file.>® In brief, in marked contrast to strong resistance in many Western
European legal systems to write suspects’ rights into legislation, Greece has possessed, for
more than twenty years now, a progressive legislative framework which prioritises the
protection of the right to legal assistance at the police station.

The Hellenic regime of custodial interrogation rights is of course far from being complete.
There remain important legislative gaps, such as in relation to the right of the suspect to
request to be submitted to a medical examination or the right to notify a third person,> and
there is no provision for the audio-visual recording of police interrogations either. Much
more worrying though is the fact that legal aid does not apply at the police interrogation
stage, and that there are no duty solicitor schemes, which arguably makes a parody of
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custodial interrogation rights.® Still, for the purposes of the argument that this chapter aims
to develop, the preceding analysis highlights that, many years prior to Salduz, Greece had

adopted most of the key custodial interrogation rights recognised with this jurisprudence.

4. Suspects’ rights in practice

It emerges from the above that Greece has long possessed a particularly progressive and
liberal legislative framework of custodial interrogation rights, recognising a key role for
lawyers at the police station at a time when key European jurisdictions were reluctant to let
suspects come anywhere near their lawyers when detained at the police station. But it is also
clear from a first glance that many of these rights are devoid of much substance in reality.
The fact that legal aid is reserved for later stages of the criminal process, and there are no
duty solicitor schemes, cannot but significantly undermine the exercise of these rights in
practice, and there are other major concerns as regards the law in action.

We can take as a point of departure reports by the European Committee for the Prevention
of Torture (CPT) which have time and again highlighted the contrast between legislative
protection and the exercise of custodial interrogation rights in practice.>® The Committee has
repeatedly noted, in particular, that the right to consult with a lawyer, and be assisted by a
lawyer during interrogation, is rarely exercised in practice,® and that suspects generally meet
with a lawyer for the first time when they appear in court,®® after having been detained for a
few days, mainly as a result of having been deprived of the ability to designate a lawyer.%
Other CPT reports contain testimony from police officers according to which in most cases

the suspect is not allowed to have any contact with a lawyer before he has made some

%5 See generally D Giannoulopoulos, Legal Aid in Greece fact sheet (part of Open Society Justice Initiative on
‘Legal Aid in Europe’) available at <https://www.opensocietyfoundations.org/fact-sheets/legal-aid-greece>. See
also CPT, Report to the Government of Greece on the visit to Greece, CPT/Inf (2016) 4 (hereinafter CPT Report
2016) para 47, which finds, for example, that ‘theoretically’, suspects in Greece ‘have the right to consult with a
lawyer prior to and during interrogation by the police, but, in practice, the unavailability of legal aid at this stage
means that this right is ineffective for most people’.

% See, eg, CPT, Report to the Government of Greece on the visit to Greece, CPT/ Inf (2009) 20, 15 (hereinafter
CPT Report 2009).

57 CPT, Report to the Government of Greece on the visit to Greece, CPT/ Inf (2010) 33, p. 24, 834 (hereinafter
CPT Report 2010). See also Amnesty International, ‘Greece: Briefing to Committee Against Torture’, October
2011 <http://www.amnesty.org/en/documents/EUR25/011/2011/en/>.

8 CPT, Report to the Government of Greece on the visit to Greece, CPT/ Inf (2012) 1, p. 42, 891 (hereinafter
CPT Report 2012). See also CPT Report 2010, 24, para 34; CPT, Report to the Government of Greece on the
visit to Greece, CPT/ Inf (2008) 3, 21, para 38 (hereinafter CPT Report 2008).

9 CPT Report 2012, 42, para 91.
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incriminating statements®® and prior to appearing before the relevant prosecutor or
Investigating Judge,® while the situation is aggravated when the suspects are foreigners who
are unlawfully in Greece.®? CPT similarly identifies significant problems in the exercise of
the right to notify a relative and be examined by a doctor as well as in relation to the duty of
police officers to notify suspects of their rights.5

Criminal procedure experts in Greece have likewise been very critical of a practice
whereby the waiver of the right to legal assistance was only being attested by a tick box
within the police interrogation transcript. Anagnostopoulos argues that the fact that the vast
majority of suspects were seen as waiving their rights by the simple act of signing the
interrogation transcript created the suspicion that suspects were never notified of their rights
in the first place.** A member of the Committee for the reform of the Code of Penal
Procedure has recently gone so far as speak of the hypocrisy of the Greek custodial
interrogation system on the issue of waivers, during a recent conference of the Hellenic
Criminal Bar Association bringing together Supreme Court judges, prosecutors and defence
lawyers from around the country. He characteristically argued that the suspect is presumed to
have been notified of his rights simply by signing the interrogation transcript that makes
reference to these rights, and then police immediately presume that he has waived his rights
“fully voluntarily’ and ‘with direct effect’.% It can be added that more than any other issue
demonstrating critical flaws with the exercise of suspects’ rights in Greece, troubling
accounts of the continued use of threats and force speak volumes about the chasm between
theory and practice. Police violence in custodial interrogations is one of the most important
questions raised by Greek cases in Strasbourg, notes the Greek judge at the ECtHR, Linos-

Alexandros Sicilianos,® adding that the details of some of the cases cause shock and alarm.®’

0 CPT, Report to the Government of Greece on the visit to Greece, CPT/ Inf (2002) 31, 27, para 41 (hereinafter
CPT Report 2002).

1 CPT, Report to the Government of Greece on the visit to Greece, CPT/ Inf (2001) 18 (Part 1), 35, para 85
(hereinafter CPT Report 2001, Part 1).

52 CPT, Report to the Government of Greece on the visit to Greece, CPT/ Inf (2001) 18 (Part 2), 24, para 42
(hereinafter CPT Report 2001, Part 2).

83 See eg CPT Report 2008, 21, para 39; CPT Report 2010, 25, para 37; CPT Report 2011, 42, para 91.

64 See Arios Pagos 2/1999 (plenary session), 49 Poinika Chronika 811, 813, obs I Anagnostopoulos.

8\ Dimakopoulos, Intervention in 7™ conference of the Hellenic Criminal Bar Association, ‘The right to legal
assistance in criminal trials’, Patra 15-16 April 2016, available at
<https://www.youtube.com/watch?v=TBh69yu28tw&feature=youtu.be&list=PLf_ValJasomldlwNdr7wkyoFnN
MECV521&t=19904> (in Greek).

% F Oikonomidis, Interview of Prof LA Sicilianos, ‘Greece has human rights issues’, Kiriakatiki Eleftherotipia,
29 October 2011 (in Greek).

57 See eg Bekos and Koutropoulos v Greece, App No 15250/ 02, 13 March 2006; Zontul v Greece, App No
12294/ 07, 17 January 2012.
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It is equally instructive to take note of anecdotal evidence from defence practitioners in
Greece that suggests that there is a long road to travel to improve custodial interrogation
conditions and the exercise of suspects’ rights. During a recent working meeting of Greek
defence practitioners-members of the Legal Advisory Experts Panel (LEAP) — which | have
had the opportunity to chair — I have succeeded in getting an impression of the harsh realities
associated with custodial interrogation in Greece, in line with pre-existing impressions
gathered from interactions with legal practitioners there.%® Notification of the right to legal
assistance was one of the areas highlighted, with participants noting that it is often ‘extremely
delayed’” and that the ‘letter of rights’ is hardly ever given to suspects. Significant problems
with access to a lawyer were also pointed out. It was argued that there is often insufficient
time to communicate with the suspect, lawyers doing police station work may be lacking the
required experience and expertise, and there is very limited access to translators and
interpreters. Some high profile cases were mentioned. It was pointed out that lawyers had
been arbitrarily barred from meeting with and advising their clients prior to questioning, with
the interrogation of the MPs of Golden Dawn being a key illustration. Significant logistical
problems with translation and interpretation were also reported, and there was a consensus
that these are gravely affecting the exercise of the right to legal assistance in practice.
Reference was made to a pivotal corruption case involving the ‘Siemens’ corporation, where
the trial had been postponed, and there was a risk that time limits for holding the defendants
to account would be surpassed, all as a result of the inability of the relevant administrative
service to translate into German and French the decision committing the defendants to trial.®®
Even more worrying was the observation, shared by nearly all participants, that police

violence continues to be endemic of custodial interrogation in Greece.

8 LEAP is an EU-wide network of experts in criminal justice and human rights which works to promote fair
trial rights and effective judicial cooperation within Europe. There are currently over 120 members, made up of
lawyers, NGOs, and academics, covering all 28 EU Member States. The working group meeting was organised
as part of “Fair Trials International’ training on the EU Procedural Rights Directives (Athens, 4-6 April 2016).
See also the guest post by Roksani Stan — one of the participants at the workshop — published at the Fair Trials
International blog. R Stan, ‘A Greek Legal Practitioner on the Right to Interpretation, Information and Access to
a Lawyer’, Fair Trials blog, 19 July 2016, available at <https://www.fairtrials.org/guest-post-a-greek-
practitioner-on-the-right-to-interpretation-information-and-access-to-a-lawyer/>.

8 See eg ‘The Siemens case fiasco: a trial lost in translation’, Eleftherostypos.gr, 12 July 2016, available at
http://www.eleftherostypos.gr/ellada/19207-fiasko-me-tin-upothesi-siemens-mia-diki-xameni-stibn-metafrasi/
(in Greek). The relevant documents were finally translated, even with great delay, and the start of the trial has
now been set for 24 February 2017. See ‘Siemens case: trial set for 24 February’, ert.gr, available at
<http://www:.ert.gr/ypothesi-siemens-stis-24-fevrouariou-i-diki/>. 1 have discussed these issues with one of the
lawyers working in the Siemens case, who has confirmed the serious difficulties with translation of key
documentation and the significant delays this had caused.
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5. Salduz’s Negligible Effect in Greece: ‘Paying Lip Service’ and Avoiding the Cost
of Putting Up Resistance

In view of the significant problems with the law in action, one might have expected Salduz to
generate — at least some — debate around potential legislative reforms of suspects’ rights in
Greece or the need to protect these rights more effectively in practice. One might have
anticipated that the European awakening on suspects’ rights would have had some echoes in
Greece. But this was not the case. Salduz and its progeny were hardly noticed in Greek
criminal law scholarship,”® and there is no evidence so far that that they have had any
influence upon judicial practice.” In spite of well known concerns about the exercise of the
right to legal assistance, for instance, there was no reflection on Dayanan’s emphasis on the
suspect’s ability to exercise the wide range of services associated with this right. It can be
argued that such reflection would have led observers to revisit some of the problems
identified above in the light of this powerful Strasbourg jurisprudence, for example the fact
that custody officers are often not notifying suspects of their rights, are arbitrarily denying
them access to lawyers, and are often presuming that suspects have waived their right to a
lawyer by the simple act of signing the police interrogation transcript. Despite waivers
constituting a major problem in guaranteeing suspects fair access to the right to legal
assistance, there are no signs either of any engagement with post-Salduz case law bringing

precision on requirements for waivers to be effective.’?

0 With a few notable exceptions. See eg | Anagnostopoulos, ‘The Right of Access to a Lawyer in Europe: A
Long Road Ahead?’ (2014) 4 European Criminal Law Review 3.

"L For example, a search at the electronic database of the longest running criminal law journal in Greece
(Poinika Chronika), with the keyword ‘Salduz’, does not bring up a single result. There are 162 results when the
keyword ‘suspects’ rights’ is used instead (62 results in the scholarship section and 87 results in the case law
sections), which suggests that not a single of these sources makes any reference to Salduz. A similar search at
another major point of reference for Greek criminal law and procedure scholarship (Poiniki Dikeosini) brings up
six results; all except for one discuss wider procedural issues, making passing reference — most of them in
footnotes — to Salduz, while one article only concentrates on the right to access to a lawyer (though again it
examines it from the viewpoint of EU law rather than ECHR jurisprudence). The article is authored by one of
the eminent experts of EU criminal law in Greece, Prof Simeonidou-Kastanidou. See E Simeonidou-
Kastanidou, ‘The Right to Access to a Lawyer in the Criminal Process. Proposal for a Directive COM (2011)
326 final of the Council and the European Parliament’ (2012) 8-9 Poiniki Dikeosini. It must be explained here
that the vast majority of criminal law related scholarship, and all notable case law, appear in these two journals
in Greece. This means that the above searches provide a good indication of the level of academic interest and
judicial developments in this area. To contrast the above with the level of interest in other European
jurisdictions, we can take the example of a search in the Westlaw UK database, which gives 125 results, many
of which centre on Salduz and related developments, or the example of the Dalloz.fr database in France (the
main electronic legal database there), where we get 229 results (all searches were conducted on 29 December
20186, using the keyword ‘Salduz’).

72 See eg Zachar and Cierny v Slovakia (n 24).
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Strasbourg jurisprudence has also failed to initiate any dialogue in Greece on whether the
country needed to revisit logistical and financial arrangements connected with the exercise of
the right, most notably with a view, potentially, to putting in place a duty solicitor scheme
and extending legal aid to custodial interrogations. In the wake of Salduz, lawyers went into

strike in France and Belgium,”

and there was major concern in Scotland, about the
practicalities of effectively delivering legal assistance across police stations in these
countries. There was no debate in Greece, and yet the European developments — and
European concerns — discussed above could have provided the momentum for a review of
practical arrangements around the delivery of the right to access to a lawyer. Alternatively,
one might have expected a reaction from Greece about the substantial economic cost that
could be associated with delivering an effective system of legal assistance, as a result of the
ECtHR considerably extending the scope of the right to access to a lawyer or the right to
translation and interpretation for that matter.’* Again there was no reaction, either to the
Salduz case law or to the EU Directives that stemmed from it and which have now created
considerable financial burdens for all EU states, regarding all aspects of custodial legal
assistance, from translation and interpretation to notification of rights, the right of access to a
lawyer and, most importantly, the provision of legal aid in custodial interrogations.”
Continuing with this line of reasoning, it is instructive to note that in the aftermath of
Salduz, Brusco v France clarified that there was a violation of the right to legal assistance a
fortiori in cases where the suspect had not been informed by the authorities of his right to

3 See eg ‘Arrét Salduz: les avocats bruxellois seront en gréve mardi’, rtbf.fr, 17 June 2011, available at
<https://www.rtbf.be/info/belgique/detail_arret-salduz-les-avocats-bruxellois-seront-en-greve-
mardi?id=6286103>.

" In contrast, when the Salduz legislation was discussed in Belgium there were substantial concerns that
affording the right to legal assistance to all suspects, even when they were not detained by the police, would not
be possible for logistical reasons. This led relevant parties in the legislative process to accept that the reform
should be implemented at different stages, prioritising the more serious cases where the suspect was detained by
the police first. See, for example, Circulaire n° 8/2011 du Collége des procureurs généraux, 23 November 2011
at 17. The Conseil constitutionnel explained, in that regard, that the need to put in place a system that ‘could in
practice be organised in a satisfactory way’ meant it was impossible to legislate a right to legal assistance that
would apply to less serious offences. Conseil constitutionnel, Décision n. 7/ 2013 du 14 février 2013, para
B.23.3.

5 See eg Directive 2010/64/EU on the right to translation and interpretation, the Directive 2012/13/EU on the
right to information, the Directive 2013/48/EU on the right to access to a lawyer and the Directive (EU)
2016/1919 on the right to legal aid. These EU Directives stemmed from a 2009 Roadmap which set out a
gradual approach towards establishing a full catalogue of procedural rights for suspects across the EU. See
Resolution of the Council of 30 November 2009 on a Roadmap for strengthening procedural rights of suspected
or accused persons in criminal proceedings, OJ C 295, 4.12.2009. For general information on progress with the
implementation of the Roadmap directives see European Commission, Rights of suspects and accused, available
at <http://ec.europa.eu/justice/criminal/criminal-rights/index_en.htm>.
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silence.”® And yet, Greece hardly noticed, even though the Code of Penal Procedure had long
omitted to provide for a duty to notify suspects of this essential right. The right to silence was
eventually added to the list of rights that interrogating officers have a duty to notify to
suspects only when the Directive on the right to information in criminal proceedings was
transposed into Greek law.”’ Paradoxically, this law was transposed in Greece in a way that
curtailed existing rights of the defendant and other parties. More specifically, the transposing
legislation introduced an exception to the procedural rule that previously allowed suspects to
access the entirety of the investigation file. In other words, the transposition of a Directive
that aimed to enhance suspects’ rights finally led to undermining the protection provided to
suspects. The relevant legislative reports show that, in their rush to transpose the Directive,
the Greek authorities probably failed to notice that transposition would also have this
negative outcome for suspects’ rights.’® This is further evidence of the lack of debate on, and
serious engagement with, the Salduz jurisprudence, and, in this case, the EU Directives that it
inspired.

At this point it may be wise to sound a note of caution. There is a risk that the preceding
analysis might be interpreted as suggesting that there is either ignorance or indifference in
Greek criminal scholarship and judicial practice towards Strasbourg jurisprudence. 1 must
clarify that this chapter does not intend to make such a claim. Case reports in Greece are
replete with references to ECtHR judgments,” while law journals, including criminal law
and procedure journals, dedicate detailed analysis to key cases and publish annual reports
bringing ECHR case law together.8% More generally, in Greek legal scholarship, domestic
law is rarely seen in isolation. On the contrary, there are constant references to its relationship

with international law, with the case law of the ECtHR and the Court of Justice of the

76 Brusco v France, App no 1466/07 (ECtHR, 19 October 2010), para 45. See also JF Renucci, ‘Garde a vue et
CEDH: la France condamnée a Strashourg’, Recueil Dalloz 2010, 2950.

7 See Law of 11 February 2014 (n 49).

78 See eg Parliamentary Report on the legislative Bill for the adoption of Directives 2010/64/EU of the European
Parliament and Council of 20 October 2010 on the right to translation and interpretation in the criminal process
(L280) and 2012/13/EU regarding the right to information in criminal proceedings (L 142) (in Greek).

8 This is based on personal observations in relation to criminal law and procedure cases in particular, but see
also Kaboglu and Koutnatzis who argue that it is common for Greek courts to cite the ECHR or to ‘proceed
along identical lines of reasoning with respect to both the Greek Constitution and the ECHR’. |1 Ozden-Kaboglu
and Sl Koutnatzis, “The Reception Process in Greece and Turkey’ in H Keller and AS Sweet, A Europe of
Rights — The Impact of the ECHR on National Legal Systems (Oxford, OUP, 2008) 451, 500.

80 A search of the legal database of the criminal law journal ‘Poinika Chronika’ with the keyword ‘ECHR’ has
brought up 1444 results (including 230 results in the scholarship section and 736 in the case law section)
(completed on 30 December 2016 at <http://www.poinikachronika.gr/SearchResults_Simple.asp>). In 2009, the
high profile generalist law journal in Greece dedicated an entire issue to a celebration of 50 years of
jurisprudence at the ECtHR, with commentary from 24 contributors, including judges at the ECtHR and several
Greek academics and members of the judiciary. See ‘A Tribute to the 50 Years of the European Court of Human
Rights (2009) 57(8) Nomiko Bima 1821-2008 (in Greek).
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European Union (CJEU) constituting primary points of reference.®! This chapter rather
claims that it was the Salduz case law in particular that has failed to attract any attention in
Greece, and that this merits attention considering the dramatic effect it has had in other
European jurisdictions. We must now examine this claim in a wider context of Greek
responses to international pressures for human rights reform, most notably, of course, in the

area of custodial interrogation rights.

6. Greek Responses to International Pressures for Human Rights Reform: the Wider

Context

In seeking to contextualise the absence of any discourse on the Salduz case law in Greece, it
is useful to draw upon the latest CPT report (2016) on the country.8? This makes for
disturbing reading, among other things on the treatment of suspects by the police and the
application of safeguards against ill-treatment, in terms of the extent to which the Greek
criminal justice system falls short of implementing international human rights standards in
practice. Equally frustrating is the continued inability of the relevant Greek authorities to
positively engage with these matters, a realisation that runs through CPT reports on visits to
Greece that go back to some of the first reports in the 1990s.

Right from the outset, the 2016 report holds Greece to account for failing to act upon the
CPT’s recommendations. It first points out that the treatment of criminal suspects by law
enforcement officers ‘has been a long-standing concern of the CPT since its first visit to the

country in 1993’, before making the startling observation that

[r]egrettably, despite overwhelming indications to the contrary, the authorities have to date
consistently refused to consider that ill-treatment is a serious problem in Greece and have
not taken the required action to implement the Committee’s recommendations and combat
this phenomenon.®?

The report then emphatically states that ‘it is high time for the Greek authorities to
acknowledge their responsibilities and to take resolute action to address this matter’.®* It

8. In the recent Hellenic Criminal Bar Association conference on the right to access to a lawyer, the vast
majority of the papers touched upon international law. See the programme of the conference here:
<http://www.hcba.gr/attachments/article/228/Programma.pdf>. The relevant interventions made several
references to ECHR and CJEU jurisprudence.

82 CPT, Report to the Government of Greece on the visit to Greece, CPT/ Inf (2016) 4 (hereinafter CPT Report
2016).

8 ibid, para 12.

8 ibid.
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brings to the surface “a significant number of credible allegations of physical ill treatment of
criminal suspects (including of juveniles)’, particularly related to ‘excessive use of force’,®
which is a ‘frequent practice’,% both at the time of apprehension and during questioning,®’
and ‘particularly against foreign nationals, including for the purpose of obtaining
confessions’.® The report pinpoints ‘a criminal justice system which places a premium on
confession evidence’ and which, as a result, creates incentives for the use of ‘physical or
psychological coercion’. It calls upon Greek authorities to ‘promote a culture change’*® and
to adopt ‘a fundamentally different approach towards methods of police investigation’.%

The report then moves on to discuss suspects’ rights and safeguards more generally
against ill treatment. Here the CPT stresses that it must ‘reiterate the findings from its

previous Visits’:

[flormal safeguards against ill-treatment (including the rights of notification of custody,
access to a lawyer and access to a doctor) do not for the most part apply in practice from
the very outset of a person’s deprivation of liberty and more generally remain ineffective,
despite the existence of clear rules.®

Regarding the right of suspects to notify their next-of-kin, the CPT notes that it ‘once again’
has to call upon ‘the Greek authorities to take the necessary steps’ to ensure enjoyment of the
right. In the same way, the Committee notes, in relation to the right to access to a lawyer, that
the ‘right generally remains “theoretical and illusory” for those who do not have the financial
means to pay for the services for a lawyer’.%® The CPT expresses similar concerns in relation
to the poor quality of ex officio lawyers (in the exceptional cases where these are available),
the respect of confidentiality in the lawyer-client relationship as a result of the lack of
detailed facilities in police stations and limited access to doctors.®* This is followed by a
number of recommendations, with the CPT finding, with apparent exasperation, that it ‘once

again’ has to request that the Greek authorities ‘take immediate and effective steps to ensure

% ibid, para 15.

% jbid, para 21.

8 ibid, para 15.

8 ibid, para 21.

8 ibid, para 22.

% ibid, para 23.

%1 ibid. To achieve this, the report stresses that the onus must be placed on more rigorous recruitment
procedures, regularly providing opportunities for training on professional interviewing techniques, an
intelligence-led and physical evidence-based approach and introducing the electronic recording of police
interviews among other things.

%2 ibid, para 45, citing paras 27-32.

% ibid, para 47.

% ibid, paras 48-51.
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that the right of access to a lawyer applies for any detained person as from the very outset of
deprivation of liberty by the police’, also pointing out that this will ‘require the extension of
the existing legal aid system to the police investigation stage or when the suspect is
questioned by the police’.%®

In the face of such adverse findings, and against the backdrop of the blatant realisation
running through the 2016 report that Greece has failed to act upon the recommendations of
the CPT, it is intriguing to explore the official response of the Greek government. This,
interestingly, provides an alarming confirmation of observations already made in this chapter,
that external pressures to undertake human rights reforms of police interrogation, and to
implement suspects’ rights in practice, seem to have fallen on deaf ears in Greece. In the face
of the CPT findings of serious shortcomings in relation to the prompt notification of the
suspect’s next-of-kin, access to a lawyer, the absence of legal aid, the poor quality of the
work of ex officio lawyers, confidentiality of lawyer-client communications and access to a
doctor, to take a few examples only, the Ministry of Justice had the following to offer as a
response: the Greek authorities do not prevent suspects from informing a relative, ‘on the
contrary [they] facilitate communication’, in compliance with the relevant legislation.®® The
right of access to a lawyer “‘applies to any detainee from the outset of his/her deprivation of
liberty’, and ‘the right for (sic) legal assistance has been established at all stages of the
criminal and administrative proceedings’.®” Foreign nationals in particular are ‘entitled to
free legal assistance and representation upon request’®® and the right to access a doctor ‘is
provided to everyone’.®® Finally, ‘detained foreign nationals systematically receive

information’ on their rights and obligations,'®

while “[t]he presence of an interpreter is also
established and efforts are made to meet the interpretation needs in all Services’.X* In other
words, the Ministry of Justice dismisses with a wave the sustained — and evidence-based —
criticism from the CPT, choosing to ignore the painful reality described in its reports. All that
is offered as evidence is a circular order issued in 2003, which was aiming to give effect to

key custodial interrogation rights, as an illustration of efforts undertaken by the government

% ibid, para 47.

% Hellenic Republic, Ministry of Justice, Transparency and Human Rights, ‘Follow up to the recommendations
included in the Report of the European Committee for the Prevention of Torture and Inhuman or Degrading
Treatment or Punishment (CPT) following its visit to Greece from 14 to 23 April 2015’, CPT/Inf (2016) 5, p.
36, available at <http://www.cpt.coe.int/documents/grc/2016-05-inf-eng.pdf>.

 ibid, 37.

% jbid.

% ibid.

100 jbid, 39.

101 ibid.
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to improve existing conditions in response to CPT recommendations.%2

It truly beggars
belief that, despite another damning report from the CPT repeating the recommendations
made in the many reports that preceded it, the Ministry’s response is more or less exhausted
in a simple reference to a circular which has demonstrably had no effect in practice.

Following this line of argument, it is difficult to ignore the fact that Greece remains one of
the countries in the Council of Europe that have the ‘highest number of non-implemented
judgments’, mainly as a result of ‘serious structural problems’ which remain unresolved for
years, 1% and that, if historical data is taken into account, it features as one of the countries
with the highest total number of judgments against it.1%* It is equally instructive to draw upon
scholarship that has exposed other areas where international pressure for human rights reform
has failed to bring about substantive change in Greece. Cheliotis’ study of the politics of
immigration detention in Greece is a case at hand.'® Cheliotis brings to the fore the use by
Greek state authorities of rhetorical defence mechanisms to neutralise criticism from
international human rights organisations, such as evoking ‘philoxenia as an innate and
constant national trait’.1% He concludes that ‘[tjo date, the Greek state has essentially
rebutted or otherwise circumvented domestic and international pressures to effectuate
substantive progress changes to its treatment of immigrants’.1%” The contextual study of the
right to legal assistance in this chapter very much resonates with these findings.

Before we proceed any further with this line of argument, we must, however, stress that
analysis in this chapter should not collapse into the simplistic — stereotypical — view that the

102 Circular order 4803/22/44, 7 April 2003.

103 As highlighted in the report of the Parliamentary Assembly of the Council of Europe, Committee on Legal
Affairs and Human Rights, on the ‘Implementation of Judgments of the European Court of Human Rights’.
Doc. 13864, 9 September 2015, draft resolution, para 5. The Parliamentary Assembly concentrated in this report
on the nine countries with the highest number of cases pending execution, where Greece ranks 6™ with 558
cases (2014 statistics). Ibid, p. 8, citing Committee of Ministers Report on “Supervision of the execution of
judgments of the European Court of Human Rights — Annual Report 2014”. Similarly, Greece ranks 8" in the
list with the 11 States with the highest number of cases under ‘enhanced supervision’, i.e. cases that reveal
structural problems. Ibid. One of the four key issues detected as problematic concerning Greece related to the
use of lethal force and ill treatment by law enforcement officers and the lack of effective investigation of such
abuses. Ibid, p. 10, para 13.6.

104 Data for the period since the Court was established (1959 to 2015) reveal that Greece is the country with the
seventh highest total number of judgments finding at least one violation of the Convention (787 judgments),
which can be compared — indicatively — with the total number of judgments against France (708), Germany
(182), Italy (1,781), the Netherlands (85), Portugal (232), Spain (86), Turkey (2,812) or the United Kingdom
(305) (but differences in population and the year in which these countries ratified the ECHR must be taken into
consideration). See Overview 1959-2015 ECHR, March 2016, available at
<http://www.echr.coe.int/Documents/Overview 19592015 ENG.pdf>.

105 See L Cheliotis, “Seeing Like a Small State: Globalisation and the Politics of Immigration Detention in the
Margins of Europe’ in V Mitsilegas, P Aldridge and L Cheliotis, Theoretical, Comparative and Transnational
Perspectives (Oxford, Hart Publishing, 2015) 113.

106 jbid, 131.

17 ibid.
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the discordance between the law in books and the law in action identified in Greece is
intrinsic in the national — or perhaps Southern-European — legal culture. Greece is an
idiosyncratic case in the sense of the combination of a particular liberal and progressive legal
framework with worrying lack of implementation in practice, and in dismissing international
criticism in that respect. But otherwise it is not too dissimilar from many other European
systems in the sense of not succeeding to effectively implement custodial interrogation rights
in practice. Reference can be made, for instance, to the ‘Inside Police Custody’ project,
which has provided an empirical account of suspects’ rights in four EU jurisdictions, England
and Wales, France, the Netherlands and Scotland. In disclosing common problems in these
jurisdictions, the project has sought to “identify the kinds of factors that need to be taken into
account in ensuring that procedural rights are effectively implemented and entrenched so that
they become routinized and commonplace — an accepted part of everyday practice —
especially for police officers and lawyers’.2%® A recent empirical study on procedural
safeguards for young suspects in five countries has brought to light similar problems. In
Belgium, for instance, it was found that young suspects were in some cases interviewed
without a lawyer, even if it is now mandatory for a young suspect to have legal advice.®® In
the Netherlands, lawyers were now able to attend interviews, but were allowed no
participatory role in them.° In Poland, where the similarities with Greece are even stronger,
the study found that young suspects must now be told that they can have a lawyer present in
the interview, but, with no mechanism to arrange for one — due to the absence of legal aid and
duty solicitor schemes — the police seldom mentioned this right to suspects.'*! Police also
required suspects to sign an interrogation form stating that they had been given their rights. In
England and Wales, which has long been seen as leading the way in the effective delivery of
custodial interrogation rights, we cannot fail to notice an increasingly widening gap between
rhetoric and reality, mainly as a result of an ever growing trend of assigning custodial legal
assistance to non-solicitor staff'*2 and restricting opportunities for face-to-face consultation

with legal counsel,**® coupled with an ever-shrinking legal aid budget'** and the use of a full-
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blown system of adverse inferences impacting upon lawyers’ ability to adopt an adversarial

approach to police interrogation.!®

It is equally intriguing that — according to a major 2011
empirical study — overall approximately 45 per cent of suspects request advice, ‘less than
might have been expected 25 years on’ from the introduction of key custodial interrogation
rights with the Police and Criminal Evidence Act 1984.''° Police ploys and informal
conversations with suspects also continue to affect the use of the right to legal assistance, as

recently highlighted in another important empirical study.*’

7. The Role of Effective National
Implementation of ECHR Rights

It becomes apparent from the above that Greece is seemingly aligned with ECHR
jurisprudence on the right to legal assistance, while paying lip service to it. The country has
failed to show any reflexes to the ground-breaking Salduz case law despite fundamental flaws
in the Greek criminal justice system in the effective delivery of suspects’ rights, and despite
pressure from international human rights organisations and domestic scholarship to address
the gap between the law in theory and the law in action. The only reform that happened in the
aftermath of Salduz — the recognition of a duty to notify suspects of their right to silence —
was the result of the transposition of the relevant EU Directive. It is, of course, quite
oxymoronic that the rushed transposition of this Directive rather prejudiced the rights of the
defence in the end, by limiting pre-existing rights in relation to access to the investigation
file.

All this pinpoints the important limitations of Strasbourg jurisprudence, and even
Strasbourg-inspired EU legislation, in terms of the implementation of fair trial guarantees in
EU member states and ECHR contracting parties. More specifically, while ‘RLA in five
countries’ has pointed to local resistance as a factor obstructing the reception of ECtHR
jurisprudence, the example of Greece illustrates that paying lip service to, or simply avoiding
to engage with, Strasbourg jurisprudence and related EU legislation can have the same effect;

it can obstruct the effective implementation of ECtHR jurisprudence in practice. Paying lip
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service, and sweeping the difficult issue of implementation of human rights guarantees under
the carpet, may in fact be helping Greece to avoid the cost of putting up resistance to the
ECtHR, in relation to aspects of its case law that it may not in reality be willing, or able, to
effectively implement in practice. If adopting ECHR and EU law compliant legislation is
seen as the key indicator of the effective reception of these external influences, then paying
lip service may be satisfying a cost-benefit analysis which means the country can continue
with ‘business as usual’ while appearing to subscribe to its international human rights
obligations.

The above create interesting new lines of inquiry around the fundamental question of
‘taking (Convention) rights seriously’ and the struggle to transform rights from illusory to
pragmatic. These questions matter, as the varied implementation of rights across Europe can
lead to a situation where countries see themselves as ‘winners’ and ‘losers’ in relation to
acting consistently with their international human rights obligations, and where there is an
inherent risk that the inability of the relevant international human rights organisations to
address gaps in implementation in practice will ultimately undermine the European system
for the protection of individual rights. Put differently, the more we turn a blind eye to
contracting parties that take a ‘casual’ view to their international human rights obligations,
the more we create the temptation for other countries to follow suit, especially at a time when
the populist anti-European rhetoric and nationalist tendencies are on the rise.

Ultimately, this analysis reinforces the need to place significant emphasis on contracting
party-based explanations for the reception of ECtHR jurisprudence. Indigenous legal
cultures, combined with a variety of local conditions shaping national responses, can
demonstrably subvert the exercise of Convention rights in practice, even where a contracting
party has formally accommodated the relevant ECtHR jurisprudence. If we are to avoid
ECHR rights being transformed into empty rhetoric, the ECtHR must therefore do more to
comprehend local conditions on the ground. But, by the same token, this contextual study
brings to light the intrinsic limitations of ECtHR jurisprudence in effecting change in national
jurisdictions, in cases where there is a culture of subscribing to the ECHR in theory but
paying lip service in practice, often due to longstanding structural problems that contracting
parties have proven unable — or have lacked the political will — to tackle. Here the locus of
explanation for the reception of ECHR jurisprudence needs to move further away from the
Court, to be placed even closer to the contracting parties; we should not in any case forget
that there is so much that the Court can do to accommodate local variations without risking to

undermine the harmonious application of its jurisprudence across contracting parties.
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Equally, it must be stressed that responsibility for the implementation of the ECHR
ultimately — and primarily — rests with the contracting parties,*'® alongside the ECtHR, the
Committee of Ministers!® and the Parliamentary Assembly of the Council of Europe.'?° The
vital role of national parliaments, in particular, as ‘guarantors of human rights in Europe’,?
is gaining considerable momentum in recent years. The Brussels Declaration of 2015, which
enumerates specific steps that national parliaments should take to enforce the Convention,??
is the most recent indication of a new emphasis on reinforcing mechanisms for the national
implementation of ECtHR jurisprudence.!? This development seems to follow on from an
increasing realisation at the Council of Europe that unless “‘national mechanisms, including
oversight by national parliaments, to ensure the implementation of Court judgments’, are
adopted, ‘the future of the Convention system — and even the Council of Europe itself —are in
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jeopardy’.
8. Concluding Observations
Following the formal incorporation of the Salduz jurisprudence in most European legal

systems that were previously resisting giving suspects access to a lawyer, and in parallel with

the ongoing process of the transposition of the EU Roadmap Directives, national legal
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systems and European institutions are next required to seek the logistical gateways to make
these rights work in practice. The contextual study of custodial legal assistance in Greece
demonstrates quite clearly that the procedural rights transformations happening now in
Europe will be devoid of substance until and unless we begin to find ways to ensure that
suspects are not prevented or discouraged from exercising these rights.

The adoption of the EU Directive on the right to legal aid is an important step in this
direction,'?® as it requires EU Member States to provide legal aid to suspects and accused
persons at the latest before questioning and even before relevant investigative and evidence-
gathering acts.'?®® The recent adoption by the Parliamentary Assembly of the Council of
Europe of a draft resolution on “securing access of detainees to lawyers’ is moving in the
same direction. It signposts free legal aid, guaranteeing the presence of the lawyer during
questioning and prohibiting the use of confessional evidence obtained in the absence of a
lawyer as key reforms that can help transform theory into practice.*?’ But as this chapter fully
demonstrates, international influences for reform often do not suffice in themselves to effect
change in practice, due to the significant obstacles to fairness that are intrinsic to legal
cultures. This observation pinpoints the need for greater synergy between domestic and
international actors if these obstacles are to be overcome. The challenge of human rights
reform cannot be left on the international actors alone; the ECtHR, the Committee of
Ministers and Parliamentary Assembly of the Council of Europe or relevant EU institutions
for that matter. The role of effective national implementation is paramount.

In this respect, and to turn back our attention to — and conclude with — the example of
Greece, it is perhaps encouraging that the Committee for the reform of the Code of Penal
Procedure now appears to embrace the idea of the compulsory presence of a lawyer during
the questioning of the suspect, and the provision of free legal aid at this critical phase of the
criminal process.'?® The viability of this measure is, of course, open to question, especially at
a time when Greece finds itself between the Scylla of the economic crisis — which means an
increasing number of people cannot afford to pay for their own lawyer — and the Charybdis of
the refugee crisis, which creates a considerable strain on resources, including police station
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facilities which continue to be used to detain irregular migrants and asylum seekers.?° Still, a
realisation that ‘“all is not well” with the right to access to a lawyer in Greece may prove an

important first step in ensuring that custodial interrogation rights no longer remain an empty
promise.

129 See eg CPT Report 2016 (n 82), p. 12, which recognised ‘the significant challenges faced by Greece’ as a

result of the refugee and economic crisis, in a report that addressed the detention of suspects, including foreign
nationals held under aliens legislation.
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