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Abstract

My thesis examines contemporary manifestations of extraterritoriality and the logic
of extraterritorial representation by looking at a concrete study case: the Gaza
Freedom Flotilla. On May 31, 2010, a convoy of six vessels carrying humanitarian aid
and protesting the Israeli seige of Gaza was attacked in the international waters of
the Mediteranean. The Israeli attack began with an attempt to shut down all satellite
connections to and from a flotilla, and marked the beginning of a conflict of images.
On board the largest vessel, the Mavi Marmara, the confrontation resulted in the
death of ten activists. After taking control of the ships, the Israeli military confiscated
all memory cards of cameras, mobile phones, and hard discs. The flotilla has been the
subject of national and international procedures ever since, including a court case
brought before the Criminal Court at Istanbul in 2012 against senior Israeli
commanders, which has been taking place since in absentia. My dissertation
investigates the complex logic of the event and its aftermath, focusing on the notion
of extraterritoriality — geographical, legal and political, but also visual—in order to
reflect on the effort to control vital visual documentation. Viewed from this
perspective, extraterritoriality applies not only to people and spaces, as the concept has
traditionally been understood, but also may be applied to images when the latter are
excluded or exempted from one law system and subjected to another. In the flotilla
case, important visual documentation has been kept at a legal distance precisely in
order to keep it away from investigations in which it may potentially serve as vital
evidence. My suggestion is that the concept of extraterritoriality may help us
understand the way in which these images have been legally excluded from public

scrutiny, especially in cases involving a conflict between competing legal systems.
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Exterritory is an art prc;ject

Ruti Sela & Maayan Amir, Exterritory Project, 2010, Video Documentation.



Exterritory isan art pr(;ject that strives to create a platform
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using exterritorial spaces

for critical thinking and production invarious fields of art and culture.

The main agenda of Exterritory is to create an open structure for

that concentrates on exploring the notion of Exterritory in'various fields of knowledge.

Ruti Sela & Maayan Amir, Exterritory Project, 2010, Video Documentation.
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We hope that this unstable, dynamic notion will become both a catalyst
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while potentially setting up enclaves of (temporary) freedom.

Ruti Sela & Maayan Amir, Exterritory Project, 2010, Video Documentation.
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Preface

The analysis presented in this dissertation is deeply motivated by my art research
and practice. The two fields of textual inquiry and artistic activity dynamically
inform, correspond and orient each another. For the most part, I mobilise questions
and responses between the two according to the needs I recognise, based on my
experiences in the world and the political contexts in which I operate.

In general, I view neither theory nor practice as pre-given, closed structures.
My use of these two modes of investigation in the context of this thesis and the
accompanied works may be described, however, as follows: In my research and
writing, I tell the story of images of vital evidentiary value that were created only to
turn missing, images produced in the knowledge that they will be expropriated and
removed from view; I then probe the logic of their expropriation and explain why
this makes them “extraterritorial.” My practice seeks sometimes to experiment with,
and sometime to invent, situations and representations that evoke the absence of the
images and the gaps in our visual knowledge.

Moreover, by engaging with these images, both theoretically and in my
artistic practice, I try to establish the connections between the broad possibilities they
educe and the particular judicial procedures and decisions provoked by an
extraterritorial logic of representation. It is important to add that although my work
navigates the margins of the legal-judicial, the political, and the visual (rather than
simply reconstructing the events according to the available evidence and assessing
their legal status), my goal is to understand how the outcome is shaped, not by the

presence, but by the absence of visual evidence. I attempt to trace the appearances of
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the absent images and the ways in which their absence produces and incites a new
set of representations that interweave manifestations of processes that may have
legal-judicial, spatial and representational effects.

To put it more broadly, my work attempts not only to articulate the ways in
which violence exercised in the name of law is maintained through a regime of
images or a set of restrictions imposed over the representation of such images, but
also to confront the political, conceptual and representational limits that sustain this
regime and protect it legally. Often these limits are preserved through certain
relations between law, representation and space which the phenomenon of
extraterritoriality both produces and represents. Investigating the notion of
extraterritoriality may therefore help to better comprehend these relations.

In my work, I examine how the notion of extraterritoriality can shed light on a
particular piece of current Middle Eastern history — the case of the 2010 Gaza
Freedom Flotilla. The flotilla case has also been at the center of my attention as a
practicing artist, and my practical-artistic engagement with the flotilla has raised a
range of questions which the current dissertation explores from a more theoretical
point of view. The theoretical exploration presented in this dissertation may be
viewed, then, in the larger context of my artistic practice before and after the flotilla
events and the pressing ethical questions it involved.

In 2009, together with artist Ruti Sela, I initiated the “Exterritory Project.”
This art project was conceived when we decided to screen a video compilation of
works by Middle-Eastern artists onto the sails of boats sailing in the extraterritorial
waters of the Mediterranean, as a response to the enduring Israeli-Palestinian
conflict. We wished to create an image of art exhibited in a neutral space,

unrestricted by any single set of national constraints. Extraterritorial waters seemed
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to us a space that could offer the suspension of the neighboring states regimes. The
naval limits of sovereign territories were originally demarcated in order to establish
trade relations between nations. In the Western legal tradition, as articulated in the
early seventeenth century, the high seas have been perceived as a space of
“experiential unruliness.”! Originally defined by the range of a cannon shot fired
from a state’s land territory out to sea, in ensuing centuries territorial waters became
increasingly determined by the technological limits of a nation’s ability to wage war
and exercise its control.2 For these reasons, we wanted to launch the project in
extraterritorial waters, at the point at which the sovereignty of the state is no longer
effective, if only symbolically.

We commenced the project wishing to bring together artists and thinkers
from conflict areas where such meetings are normally forbidden. We decided to
initiate a meeting in the extraterritorial waters of the Mediterranean, to which we
openly invited people from diverse disciplines to offer their interpretation of the
concept of extraterritoriality and to project their art works onto the sails of the
participating boats. By using this unoccupied space and exploring different ideas of
extraterritoriality, we wished to emphasise the need to create unstable sites that
could depart from familiar ways of experiencing political concepts. Under the usual,
territorial conventions of art exhibition, national politics and market interests
intersect, exploiting works of art to promote national agendas and profits. In doing
so, they often de-politicise the works of art themselves. By exhibiting works of art in
an extraterritorial space, we sought to challenge and re-contextualise these
conventions.

After long months of intense research and production and a few days before

our planned departure date, the Israeli military intercepted the Gaza Freedom
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Flotilla in extraterritorial waters, raising once again—in a very real way — the
questions that preoccupied us in the context of this project. In the course of the
military takeover operation, the flotilla satellite connection was cut off from the
outside world, ten activists were killed, many were wounded, and thousands of
passenger cameras memory cards were confiscated by the Israeli army (and have
remained inaccessible since). In the aftermath of this event, the importance of
realising the project became even clearer. Despite the real danger involved in
launching our own flotilla and staging our event, we decided to set out on our
journey as planned. The conjunction in time and space of the two flotillas —both
politically motivated, both placing image production at their centre, both marked by
the crucial role of extraterritoriality — urged me to look further into the complex
politics of extraterritorialities.

My research set out, then, with the goal of liberating images from the control
of national sovereignty and exploring the potential of extraterritorial maritime space
to do so. The Gaza flotilla incident revealed, however, the way in which armed
forces can use the very same space —an unruly and therefore relatively unprotected
space —in order to expand sovereign national power and achieve absolute control
over the production and distribution of images.

A year later, in light of the intervening events, we planned to join the next
Gaza flotilla. We teamed up with a group organised by a Dutch branch of the NGO
Free Gaza, which was planning a gathering in extraterritorial waters of boats coming
from different destinations. Initially, we sought to contribute by adding an
intervention to the already-planned gathering and by filming the entire process. The
resultant work, “Scenarios Preparations” (2015, 35:00 minutes) was composed of

footage we had shot in 2011. The work was completed four years later, around the
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time I was finalizing the dissertation and was exhibited alongside part of the
research.? Together, the two projects provide diverse entry points into the
complexity of the extraterritorial image. While the dissertation aims to provide a
systematic analysis of extraterritorial images, the artwork sheds light on the
heterogeneous ways in which such images may affect and shape events and their
aftermaths.

The work “Scenarios Preparations” depicts a series of imagined rehearsals:
improvisational exercises meant to prepare the participants for their anticipated
encounter with the Israeli army in extraterritorial waters. These exercises were for
the most part guided by a Dutch theater director and were held at a fringe theater
venue in Amsterdam. Other improvisation exercises, led by one the of the
organisation’s representatives who had also participated in the 2010 flotilla, took
place at a secret location on the Greek island from which the Dutch boat was to set
sail; these exercises were dedicated to practising the actual scenarios of engagement
with the Israeli army, including specific behaviour guidelines determined by the
organisers. “Scenarios Preparations” also focused on an intense internal discussion
among the participants a day before the planned departure, concerning a leak to a
Dutch newspaper with secret details about the sailing plan.

Filmed only few months before I started to work on my dissertation, the
video work “Scenarios Preparations” echoes core entanglements that would shape
my theoretical work. To illustrate this, let me briefly describe two scenes from the
work. In the first, a quarrel is shown over the proper limits of image production and
distribution, as the participants disagree whether the training sessions should be
documented, and if so, under which restrictions and ownership conditions — for

example, whether the sessions may be documented exclusively by the organisers or
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also by outside filmmakers or even journalists, and whether release of the filmed
footage should be immediate or postponed until after the journey. Those opposing
transparency expressed the concern that the footage may prematurely reveal to the
public the activists” personal stress as well as give the Israeli army a tactical
advantage when planning the takeover operation. Many were in favour of greater
lenience, however, since they themselves intended to film the sessions as news
footage or for documentary filming purposes, in effect serving simultaneously as
actors and directors. Furthermore, one of the film directors present argued that since
the documentation of the actual encounter with the Israeli military would in all
likelihood be confiscated, the improvised scenarios would remain the only evidence
of the struggle and could later serve as evidence to the non-violent nature of the
mission. The debate underscored and epitomized the tension between political action
and documentation and the dilemma which takes precedence. Image production and
political action merged and cross-pollinated; limiting the images became
indistinguishable from limiting the political action that these images documented.
Moreover, in a situation where the visual documentation that could had served as
vital evidence will be eventually seized, the prospect of loss of control over image
production and distribution leaves the documentation of performances as only
accessible evidence in case of suspect of human rights violation.

The dilemmas exhibited in this scene re-emerge in another scene from our work,
filmed the following day. When asked to freely envisage and prepare for the violent
confrontation, an activist playing the role of an Israeli soldier entered the room
holding an imagined camera. “Would you like cookies?” asked the
organiser/instructor who was also improvising the role of a fellow Israeli soldier.

Another activist, playing himself, repeatedly answered: “We need medical
17



attention”. Then we could talk about food.” The imagined camera, so it seems, was
meant to capture staged images that would serve to exonerate the Israeli army from
responsibility for its violent acts. This specific kind of image production was added
to the arsenal of the traditional weapons of war. Staging conduct according to the
laws of war in front of the camera — turning the law of war into a mere script—
became a combat technology in itself. In this way, the work “Scenarios Preparations”
allowed us to show how the state’s projected control over the production and
distribution of images annulled the images” ability to help reconstruct violations,
reducing the accessible visual evidence into mere illustrations of the degree to which
each side adhered to rules of wartime conduct.

In the following days, due to sabotage suffered by the boats as well as
restrictions imposed by the countries from which the boats were to set sail, the
flotilla was cancelled. This further underscored how the fate of the initiative was
predominantly decided on the level of images —in the realm of documented
intentions, rather than resultant actions. Instead of physically departing with the
flotilla in order to produce images in extraterritorial waters, I embarked on the
present theoretical investigation.

The above-described scenes call attention to the ways in which the
extraterritorial laws applied in maritime space may transform into a regime of visual
representation, manifesting itself in the production of what I will propose to
understand as “extraterritorial images.” Both my practice as an artist and my
theoretical research have been dedicated to asking what extraterritorial images are
and how they operate.

Some final methodological clarifications are important. The first has to do

with constraints I confronted with regard to resources, which, however, turned out
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to enrich my research and made possible for new insights. Whereas in conventional
research one can examine one’s subject matter in an archive, my study —focusing as
it does on images that were removed from visibility and placed out of reach —
pushed me to look at what remained present and discover in it the logic of
expropriation. Since many of the images were not available, I had to trace the ways
in which they re-appeared in discursive forms and to initiate attempts at their
alternative representation. Following the absent image trails, rather then examining
the images in the national archives in which they are physically kept, enabled me to
grasp the extraterritorial quality of these images.

Finally, as a practitioner my work method has always been open to change
and taken diverse forms, as the enclosed appendix attests. Specifically, the
Exterritory Project, which was expanded in 2010 to an ongoing art project dedicated
to the exploration of ideas concerning extraterritoriality, has involved the creation of
artwork, public symposia, scientific experimentation, and other interdisciplinary
experimentation. While each of us also engages in her own separate practice, the
Exterritory Project has been the joint initiative of myself and Ruti Sela, my
intermittent collaborator for over a decade. Since we started developing the
Exterritory Project, the need to conceptualise extraterritoriality and to investigate the
ties between images and extraterritoriality has become an even more urgent an
impetus, which, naturally, has also fuelled the theoretical endeavour presented

herein.

19



.
Ve
219!0 ) XININ .ij X127 710" X
| Canllfgo with he‘r": He needs attention.
! /
| L

Ruti Sela & Maayan Amir, 2015, Scenarios Preparations, Video, 35:00 min.

20



Introduction

My dissertation explores contemporary manifestations of extraterritoriality
and the logic of extraterritorial representation. In what follows I explain these terms
and show how they help to shape contemporary legal cultures. In order to study
these concepts, I examine a specific event in which various performances of
extraterritoriality, politics, and representation intersect: the Israeli army raid of the
Gaza Freedom Flotilla in 2010.

In the small hours of May 31, 2010, in the extraterritorial waters of the
southeastern Mediterranean, large forces of Israeli military commandos were
preparing to raid a group of six boats sailing together as the Gaza Freedom Flotilla.
Carrying food, medical supplies, and hundreds of international activists, the flotilla
declared two aims: to deliver humanitarian aid to the people of Gaza besieged by
Israel, and to protest Israel’s stranglehold over the Palestinian territory. Once Israel
had decided to raid the flotilla, a confrontation between the activists and the military
was all but inevitable. Few expected, however, that the ensuing skirmish would
devolve into a lethal clash that would leave ten Turkish activists dead and many
more on both sides wounded, among them nine soldiers.4

Though the physical raid on the flotilla began around 5 a.m. on May 31, the
takeover effort was launched already during the preceding evening, when Israeli
forces began to interrupt satellite transmissions to and from the boats. This focus on
communications was not incidental. From the onset, media and publicity concerns
were at the heart of flotilla campaign. Eager to publicise the event, the flotilla

organisers had invested in live broadcast infrastructure and had journalists and
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broadcasters on board the vessels. In addition, many of the individual activists
brought video equipment and were ready to document the event.

As soon as the violence erupted, images of the confrontation began to reach
viewers worldwide, and more images circulated in the media in the days, weeks, and
months to come. In fact, much of the violence on board the vessels seems to have
been shaped by the adversaries’ media concerns and publicity goals. Since the
flotilla’s organisers planned the event as a live performance of sorts, some of the
violence was affected directly by their attempt to defend the communications and
transmissions equipment on board the boats. The military, for its part, made an effort
to document the event for its own propagandist purposes, striving to become the
director, sole editor, distributor and archivist of the resulting material.

The battle over the images was not limited to their production, however, but
also to their circulation and interpretation. The Israeli troops who raided the Mavi
Marmara strove to locate and confiscate any footage shot by the activists almost as
forcefully as they struggled to apprehend the activists themselves. An estimated sum
of 2600 storage devices were confiscated that night. As a result, the co-authored
archive of images of violence was expropriated from its activist authors and
subjected to the exclusive control of the Israeli military and government.

Ever since, the flotilla has been the subject of ongoing national and
international judicial inquiries. In Israel, inquiry results were reported in the
Eiland Report,5 the Turkel Commission Report,® and the Israel State Comptroller’s
Report.” Internationally, the United Nations Human Rights Council [UNHRC]
launched a fact-finding mission,® and the UN Secretary-General commissioned a
Panel of Inquiry (headed by Sir Geoffrey Palmer) to investigate the events.® An

investigation was also conducted by the US Congress.10 Investigations were also
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reportedly launched in the Republic of South Africa, Spain, Belgium, and recently in
Sweden.!! In Turkey, investigations were conducted by the Turkish National Inquiry
Committee!?; a civil trial to obtain compensation for the victims was held in the city
of Kayseri; and criminal charges were pressed against senior Israeli commanders.
The latter are now being tried in absentia at Istanbul’s Caglayan Criminal Court.13
Following a request submitted by the Istanbul-based law firm Elmadag in May 2013,
the International Criminal Court conducted a preliminary examination “in order to
establish whether the criteria for opening an investigation are met.”4 (On November
6, 2014, however, the ICC prosecutor announced that since the legal requirements
under the Rome Statute have not been met, the court would not open an
investigation.”15) More recently, one of the commandos injured on board the
Marmara pressed charges against the Israeli military, claiming it was negligence on
the part of the IDF that enabled his photos from the ship to be distributed abroad.!6

The flotilla has also received extensive attention in the world media, in
books,7 essays, and movies, in Youtube clips and exhibitions, and even in a
theatrical play.18

Removed from national and international public scrutiny, all these
investigations — except the one conducted by the State of Israel —have taken place in
the absence of visual documentation of the event. Consequently, despite the
presence of many witnesses, what happened on board remains highly disputed.??

Extraterritoriality designates modes of relations between space, law and
representation. In my analysis I aim not only to draw on existing notions of
extraterritoriality but also to reload them with a new meaning: my thesis proposes
that the legal-judicial concept of extraterritoriality, normally applied to people and to

spaces, may be extended to refer to other objects and spheres of activity, such as
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regimes of representation and information. Regimes are used here in reference to
Michel Foucault’s concept of “regimes of truth”, marking the ways in which
“systems of power produce and sustain truths.” Control over such regimes is often
achieved via discursive and representational practices that may affect not only what
is seen and what is not, but also what can be perceived in general, and specifically as
veridical.20

One important insight emerging from my analysis of the flotilla incident is
that the concept of extraterritoriality applies not only to the political situation in
Gaza, to the legal status of the maritime environment in which the flotilla incident
took place, and to the legal actions taken in its aftermath, but also to the battle for
and over the images which raged both during and after the violent confrontation.
These images constitute a digital archive of violence co-authored, in a sense, by
Israel’s armed forces and by the activists they tried to suppress. These archives
remain out of reach even though their content — the visual evidence they contain —
continues to play a role in public life; in that sense, they follow an extraterritorial
logic of representation.

To demonstrate how the concept of extraterritoriality may be applied to these
images, a theoretical and historical overview of the concept is needed. Since the
establishment of the state system from the sixteen century onwards, the notion of
extraterritoriality emerged in various fields of knowledge, where it has been
differently imagined, articulated, understood, preformed, and applied. Often in such
discussions, extraterritoriality is defined dialectically, in relation to and as a result of
territoriality. That is, extraterritoriality is understood as a corollary of the post-
Westphalian division of the globe into distinct sovereign territories. In reality,

however, the relations between the two seem to be much more complex. A more
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careful look at the history of extraterritoriality shows that its origins were not simply
derivative of territorial definitions. On the contrary, the notion of extraterritoriality
and its applications have often been the product of attempts to evade territorially
based laws (including those regulating the circulation of images). To understand the
notion of extraterritoriality as it is deployed today, we must therefore conceptualise
it, also outside of the strictly “territorial” prism.2!

I begin Part 1 of the dissertation with a survey of historic conceptions of
extraterritoriality.22 In Chapter 1, “Extraterritoriality: A Historical and Conceptual
Overview,” 1 provide a short survey of legal forms historically recognised as
“extraterritorial.” I begin by reviewing the concept’s history in what may be called
the “pre-territorial” era, that is, in the era before the world was carved up almost
entirely into sovereign territorial jurisdictions. The review does not attempt to be
comprehensive, rather it samples several key examples which illustrate what I take
to be the two predominant categories of extraterritoriality in the pre-modern, pre-
territorial age: extraterritoriality (1) as a personal legal status applicable to persons or
individuals within a juridical system and (2) as the assignment of separate geographical
locations within which people are allocated with such status. By focusing on these
manifestations, I suggest not only that extraterritoriality is a pre-modern concept, but
also that neither in pre-modernity nor in modernity should it be understood
exclusively in the two ways outlined above. Rather, it should be understood as
applying not only to people and to spaces or territories, but also to the things that are
capable of occupying such spaces. Wherein “things” should be understood as
encompassing a broad category including physical objects but also more ephemeral

entities such as visual images, recordings of events, and so forth.
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In the last decade, the concept of extraterritoriality has been discussed most
frequently in relation to Giogrio Agamben’s definition and conceptualisation of the
“state of exception.” However I will argue, this framework is limited by its focus on a
model of suspension of laws dominated by a single sovereign —a model adequate to
capturing certain contemporary manifestations of extraterritorialities, but not others.
I then examine the complexity of this approach, which might blur features that are
unique to extraterritoriality. To the extent that extraterritoriality is often the result of
the encounter between legal systems and different politics that enables their co-
existence while producing complex regimes of representation, it can be understood
only partially through the perspective of the “state of exception,” which is
conceptualise within western politics and emerge as a zone in which “violence
without any juridical form acts.”2 As I will later demonstrate, Agamben’s own use of
the concept of extraterritoriality in his discussion of Jerusalem and the Israeli-
Palestinian conflict indicates that he himself is aware of the difference between the
two phenomena, extraterritoriality and the “state of exception.” I end Part 1 with a
second chapter, “Extraterritorial Images,” in which I explain from a theoretical point
of view the application of the concept of “extraterritoriality” to the realm of visual
images.

In Part 2 of the dissertation I apply the concept of extraterritoriality and
extraterritorial images, first to the events and aftermath of the Gaza Freedom Flotilla,
and then to the Mavi Marmara trial that followed it. I begin my discussion on the
Gaza Freedom Flotilla in Chapter 3 by providing some background on the initiative.
In 2005, Israeli forces withdrew from the Gaza Strip and Israeli settlements were
evacuated. In the democratic legislative elections held in Gaza the following year,

Hamas came to power, replacing the secular Fatah. In real terms, however, Gaza has
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remained under Israeli control. With Egyptian collaboration, Israel continues to
control all land, naval and aerial pathways to and from Gaza. In 2007, invoking
security concerns, Israel aggravated its restrictions policy: imposing a closure on the
Gaza Strip, severely limiting the movement of goods into the region. Since then,
territorial restrictions have only intensified, sometimes to the extreme of keeping
Gaza’s inhabitants confined in their homes.2 This process is surveyed with special

aw

attention to the diverse legal language employed to describe it: “embargo,” “siege,”
and “blockade.”? In this chapter I propose that by tracing the distinct conceptions of
spatiality entailed by each of these territorial practices, we find not only that they are
perceived differently by Israel and by the activists; we also find that the extension of
the territorial conflict into extraterritorial waters has shaped both the violent
confrontation and its judicial-legal aftermath.

Chapter 4, “The Flotilla Interception and the Capture of the Images in
Extraterritorial Waters,” focuses on a central feature of the military interception of
the Gaza Freedom Flotilla: the Israeli military’s takeover of images of the event. In
this chapter I reconstruct the complex logic of the event from hundreds of
testimonies by those involved, as provided in various legal reports and elsewhere. In
this chapter I argue that the battle over the images was not only the major symbolic
motivation for the confrontation, but also what shaped the concrete manner in which
it unfolded, turning it into a deadly physical conflict. I then explore two more
relevant aspects of the event. First, I discuss the fact that the event was documented
from multiple perspectives and using varied technologies, from aerial photography
by the Israeli military and helmet cameras worn by the soldiers onboard, to video

cameras held by the activists and the boat’s own security cameras. Second, I discuss

the denouement of the confrontation, in which the Israeli military indefinitely
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confiscated most of the footage, selectively publicising only those parts of it that
could serve as for propaganda purposes.2¢ I then turn to analysing what remained of
the visual documentation. Of the hundreds of hours of video footage in existence,
only a few clips—brief and heavily edited—have been released by the IDF
Spokesperson and Advocacy Department. A few images shot by the activists were
smuggled and released after the event. As a result, the publicly available footage
amounts to no more than a few minutes of videotaped materials.?” The inaccessible
images, of which we know from testimony alone, have become an “extraterritorial”
prism through which we can view and try to understand the few images that are
publicly available —a void that opens up interpretative and speculative space.

The few images that remain publicly available have served both as visual
evidence in official inquiries and as the visual basis for multiple rival attempts to
“expose the truth.” Chapter 5, “Extraterritoriality and the Battle over the Images,”
describe the emergence of a unique geography of vision, created by the state’s
confiscatory and exclusionary actions. These actions have resulted in a vast archive
of expropriated images, co-authored by both sides to the conflict but kept away from
public view. In this chapter I introduce the notion of such an archive, and set up the
discussion that follows in the dissertation’s second part.

The following chapters elaborates upon the logic of extraterritorial
representation by looking at a court case brought before the 7th Court of Serious
Crimes in Istanbul, Turkey against four Israeli senior commanders, in allegedly the
leaders of the military interception of the Gaza Freedom Flotilla.2® Ongoing since
2012, the trial has taken place in absentia, without the defendants.?? Already before
the trial commenced, it was announced that contrary to usual juridical procedures in

Turkey, the proceedings would be videotaped but not broadcast.30The Turkish court
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has reserved exclusive shooting, editing, and distribution rights, refusing to release
its footage publicly. In the following chapters, I examine how the logic of absence
and representation that characterised the visual documentation of the flotilla incident
may also be applied both to the absent defendants and to the inaccessible court
footage. Now, rather than focus on the exclusion of the images, as I did so far, I focus
on their production by the court, based on my own attendance of the courtroom
proceedings.

By choosing the confrontation on board the Mavi Marmara and the
proceedings at the Turkish court as the canter of my analyses, I do not intend to
draw symmetry between the two. Rather, I believe that both cases illuminate, from
different perspectives, the prospects of applying the concept of extraterritoriality to
images. The two cases do exhibit some similarities, however. In both cases, images
that may reveal violation of human rights are excluded by the state and are used to
validate its actions. While the Flotilla sailed under the claim of protesting the Israeli
illegal blockade over Gaza, it was then pre-given that the struggle on-board
manifested a dispute between legal jurisdiction systems. Moreover, from start, both
sides designated to the image production a vital role in proving their justice causes
and conduct; these conditions clearly constitute a situation in which images may
transform extraterritorial. However, the existence of competing legal doctrines
within the Turkish justice system and the production of court documentation as a
tool in this conflict only unraveled in court. To establish the status of the court
documentation as extraterritorial, it was thus necessary to compare the images I saw
captured by the court camera to Turkish criminal laws and fair trial procedures. In
Chapter 6, “The Mavi Marmara Trial: From Absent Images to Absent Defendants,”

I discuss how from the onset of the trial, the missing visual documentation played an
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active role in shaping the legal proceedings. The alleged urgency of the trial, which
was invoked to justify trying the defendants in absentia, was, in turn justified by the
plaintiffs” lawyers precisely because of the absence of the confiscated visual footage.
The trial, it was claimed, was urgently needed as a platform for the production of
new recordings of witnesses attesting on what transpired —recordings which would
then substitute for the inaccessible footage. The absence of the defendants was
mirrored by the absence of the images, invoking them as images in absentia. The
visual evidence was now to be transformed into filmed oral testimony —an audio-
visually documented verbal description of the original visuals. Paradoxically,
however, these new recordings of the testimonies were created, only to be excluded
from the public sphere once again.

Based on my own first-hand observations of the trial, it appears that the court
cameras are in a sense re-documenting the gap between the new EU-inspired judicial
regulations and the court’s actual conduct. Although Turkey, as part of its ongoing
attempts to become an EU member, is officially committed to a series of legal
reforms, the performance of the court reveals a different reality. I explore this claim

17

in Chapter 7, “Extraterritorial Images and ‘Access to Justice,”” based on selected
examples from the trial. First, I discuss some spatial aspects of the trial, placing
special focus on the physical setting of the trial. The building of the Istanbul Criminal
Court was itself inaugurated as part of reforms undertaken to meet EU membership
standards and its infrastructure designed specifically for the new court
technologies.?! I show how the production of audio-visual court records seems to be
given precedence over actual public participation. Although the courtroom was very

crowded and noisy, the microphones available are used as recording devices only,

and not to amplify the proceedings in the room, making much of the exchange
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inaudible for the public. As the witnesses face the judge while giving their
testimonies, the audience can only view their image as it appears on the courtroom
split-screen, as if watching a fragmented silent movie.

The following sections of Chapter 7 examine the sense in which territory
itself, rather than individuals, was put on trial and the ways in which the court’s
audio-visual system captured further failures of the Turkish court. Although the
Turkish criminal code prohibits legal entities other than individuals from being
sentenced to criminal sanctions, the impression often given by the court procedure
and the witnesses’ testimonies is that it is the State of Israel, rather than the four
individual defendants, that is being tried: the occupation is the crime, and the
liberation of the Palestinians’ land is the desired verdict.32 The four individual
defendants are almost never under discussion.3?In fact, hardly any interrogative
questions of any kind are asked. Consequently, no effort has been made to connect
the accused to the felonies invoked. For the most part, the judge refrained from
asking interrogative questions. As a result, the court’s audio-visual records
document a series of almost entirely unchallenged performances orchestrated by the
prosecution. The court’s audio-visual system is also the only record of the court’s
failure to provide translation services to dozens of international witnesses invited to
give witness before the court.3*I explore these shortcomings in the final sections of
the chapter.

The Postscript added to the dissertation provides an historical survey of the
exclusion and exemption of images as legal evidence. The Postscript beings with a
discussion of two approaches to the legal status of images: images as substantial
evidence, and images as mere illustration or visual aid. I survey the history of the use

of visual images in court, mostly in the context of common law systems. From the
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invention of the camera in the early decades of the nineteenth century, courts and
legislators debated the reliability of photographic images’ testimonial value and
consequently their status as evidentiary tools. Photographs were initially
conceptualised as “evidentiary aid” or “demonstrative evidence,” a form of mere
illustration equivalent to drawing and diagrams.35> With the shift to “silent witness
theory,” photographic images were reconceived as substantial circumstantial
evidence —a development aided by the advent of X-ray technology.?¢ Later
developments included various methods of authenticating photography in court, the
introduction of CCTV, and legal theories acknowledging “machine-made”
photography as “self-authenticating.”37

The second part of the Postscript examines the history of courts as the
producers, creators and archivists of audio-visual criminal records. I argue that the
“genre” of court-made recordings of trials was motivated from the onset by the
desire to create “images of fair trials” —to validate and legitimate the court’s actions
in juridically controversial or sensitive cases. I survey the production of court
records, from the pre-electronic era to the introduction of film cameras into the
courtroom, showing how such recordings were given the legal status of official court
records in order to certify the court’s conduct. I also raise questions about the
authorship and ownership of such records. Examples discussed include some of the
most visible international trials where images played a significant part: the
Nuremburg Trials, the trial of Adolf Eichmann in Jerusalem, hearings held by the
International Criminal Courts, the ICTY (International Criminal Tribunal for the
former Yugoslavia), ICTR (International Tribunal of Rwanda), and the Joint Tribunal
trials against the Khmer Rouge. These are of course different cases from different

times and places, each with its own diverse circumstances, scale and nature of
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crimes. They are similar, however, in the kind of hierarchy that is likely to have
shaped and regulated their regime of image production and circulation and thus
reflects a characteristic of their ethics of representation. By this I mean, and so 1
argue, that while these tribunals claimed adherence to standards of fairness and
universal justice, their role as the §exclusive creators and distributers of court records

kept open the possibility of prioritising national interests over universal impartiality.
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Part1

Extraterritoriality and Extraterritorial Images

1. Extraterritoriality: A Historical and Conceptual Overview

As with all legal and political concepts, the concept of extraterritoriality has
acquired different meanings in different historical contexts, based on the myriad of
ways in which it has been put to use. Etymologically, the term “extraterritoriality” is
derivative of the Latin extra territorium — meaning literally, “outside the territory.” An
examination of the different definitions of extraterritoriality, both historical and
contemporary, not only reveals a complex dynamic between the term’s various early
meanings (“being outside of one’s territory,” “having no territory,” etc.), but also
shows how new extraterritorial phenomena helped redefine these terms over time,
imbuing them with new meanings.

In ancient Rome, the term was used to designate officials acting beyond
their proper jurisdiction (as in the legal dictum Extra territorium jus dicenti impune non
paretur —“one who administers justice outside his territory is not obeyed with
impunity”).38

According to early-twentieth scholarship, the concept’s origins may lie even
earlier in antiquity, however in an era when, on the one hand, non-community
members were not fully subjected to the laws of the state in which they lived, and on
the other, absolute territorial sovereignty was not yet emphasised. In this era,
extraterritoriality functioned as a form of legal tolerance —a way to resolve conflicts

between different justice systems.? Practices of extraterritoriality enabled foreigners
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to be exempt from local laws (at least to some extent) and to retain their allegiance to
the laws of their place of origin. Such arrangements were crucial for ancient
communities, which needed to establish stable relationships with their surroundings;
they were probably encouraged by trade, conquests, and migrations, which helped
decrease fear of foreigners and attitudes of strict in-group exclusivity.40

Early practices of extraterritoriality can be divided into two categories. The
first consisted simply in the ascription to foreigners of a special legal status; the
second involved, in addition to such ascription, the allocation of special physical
spaces to such people. Examples of the first type include the proxenoi in ancient
Greece (citizens of one state appointed to serve the interests of another and awarded
various honors and privileges in return — an early prototype of the modern consul),*
and the Roman magistrates known as praetor peregrinus who applied the Jus Genitum
(Law of the Nations) to decide legal cases between non-Roman foreigners.*2
Extraterritorial practices of the second type included, in addition to the allocation of
a special legal status to foreigners, the designation of specific districts for them to
inhabit. Under the reign of King Proteus of Egypt in the thirteenth century BCE,
Phoenician merchants from the city of Tyre were allowed to dwell around a special
precinct in Memphis known as the “camp of the Tyrians” and to have a temple for
their own worship. 43 In other cases, foreigners remained subject to their own laws or
were placed under special jurisdiction, as in the case of Jews and other tribes who
were allowed to settle in Goshen under the eighteenth Egyptian dynasty (1580-1350
BCE).+4

According to some, these early models of extraterritoriality existed in a pre-
Westphalian world that was not carved up into sovereign territories, each under the

exclusive authority of a sovereign political power and a unified system of laws.4>
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According to this view, extraterritoriality developed as the rejection of the
uniformity of law, as a system of governance that resisted territorially-based laws.46
It seems, however, that at least in some cases extraterritorial practices did develop
within a territorial legal-political system in which definite geographical regions were
under exclusive sovereign control. In such cases, extraterritoriality was a matter, not
of certain geographical regions exempted from law, but of certain people enjoying
special legal status.

Extraterritorial practices of both types seem to have developed in different
times and places. In his early study of the history of extraterritoriality published in
1969, Shih Shun Liu claimed that extraterritoriality, while traceable “to the absence of
absolute territorial sovereignty” in antiquity, was also rooted in the “tradition of the
personality of laws.” The latter tradition was that of the personal jurisdiction system
of medieval Europe —the system in which “the law followed the person and not the
territory”.47 Under this system foreign subjects were governed by the laws of their
place of origin, not by those of their place of residence.*8

The literature discusses many other historical instances of extraterritoriality.
Shih Shun notes that in the times of Theodosius the Great (379-395) and Honorius
(395-423), special magistrates, later known as Judge Consuls, were appointed to
decide in cases of accidents at sea. According to Shih Shun, the practice further
evolved between the tenth and thirteenth centuries, when special courts were
authorised to judge in commercial disputes with foreigner merchants.+

Similar practices developed later in the Levant, where extraterritorial control
took the form of the so-called “capitulations”>0 — different sets of privileges and
immunities given to Christians by Muslim rulers. (As some have pointed out, the

word “capitulations” is a translation of sulh — Arabic for truce, a state in which a
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stranger or an enemy is allowed to preserve some degree of autonomy.5!) Some trace
the regime of capitulations back to the Caliph Omar Ibn-Khattab, who in 636 granted
special legal status to Christian churches in Syria. 52 Capitulations were also granted
to Christians living in Egypt: in a letter sent to Pisa in 1154, an Egyptian official
guarantees to Pisans residing in Egypt legal and administrative autonomy on the
condition that they live in special quarters in the cities. 53 Other Italian republics
whose citizens enjoyed extraterritorial privileges in Egypt at that time were Venice,
Genoa and Florence, and similar arrangements were instated in later centuries
throughout the Ottoman Empire.5*

More recently, scholars have taken a far more critical view of such
extraterritorial arrangements, especially those of the nineteenth century, which are
viewed as related to Western colonialist and imperialist expansion.55 In many cases,
extraterritorial practices were an instrument of legal inequality, allowing Westerners
to abuse their exemption from local laws, either for personal gain or in the service of
their respective national interests.5 Thus, for example, in her account of capitulations
in the Ottoman Empire, Eliana Augusti writes:

Facing the raising of territorial sovereignty, the old principle of personality

seemed to transmit in a principle of extraterritoriality... first, foreigners

enjoyed extraterritoriality in the sense that even if they were on the Ottoman
territory, they were by fictio out of it, i.e., extra territorium; second, they were
considered as in their country, even if in fact they were not.>”
As a form of simultaneous representation and non-representation, extraterritoriality
was an instrument of Western superiority and privilege. In theory, extraterritorial
arrangements ostensibly promoted a rational regime of international law —a
“regulative ideal of an inclusive political pluralism of the international society”5; in

practice, however, they supported a hierarchical order, which privileged Western

interests. Such unequal legal arrangements were often justified by designating the
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localities in which they were instituted as “uncivilised”: Western imperial powers
“legitimiz[ed] special agreements on jurisdiction in countries where institutions were
‘inferior’ or ‘different’ from the civilisation of most European and American States.”5

Nineteenth- and twentieth-century extraterritorial arrangements for
Westerners have been criticised as an imperialist device not only in the Ottoman
Empire but also in China, Japan and Siam, to name some famous examples, where
Westerners were exempted from the workings of the local justice systems and special
extraterritorial courts for foreigners were set up to circumvent local law and
sovereignty.®® According to Turan Kayaoglu, extraterritorial courts were used to
extend Western authority in non-Western countries, eliminating the authority of the
indigenous legal systems and turning these countries into semi-colonies. 61
Extraterritoriality functioned, then, as a form of Western privilege in non-Western
regions. In Kayaoglu’s view, extraterritoriality in these countries served, then, as a
way to consolidate territorial (in this case legal) norms. In support of this view,
Kayaoglu points out that it was only after territorial norms were consolidated that
extraterritorial privileges were abolished.®2 Some scholars believe, however, that the
various models of extraterritoriality deployed during the era of Western imperialism
period cannot be reduced to simple power relations. In their view, extraterritoriality
had a more benign role as well, positively contributing to the development of the
societies in which it was exercised.6?

As already noted, colonial extraterritoriality, for example in China, took the
form, not only of privileges accorded to foreigners, but also of spatial divisions.
“Exterritorial enclaves”¢* under the control of foreigners could be as small as a
quarter or district within a city or as large as an entire municipal region. Shanghai,

for example, was designated as a place where “foreigners or natives shall be exempt
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from the interference of the Chinese Government.”¢5 Other extraterritorial regions
were the so-called “concessions” — de jure colonies placed beyond the jurisdiction and
effective control of the Chinese government, in which complete political and
administrative authority was given to foreign governments.66

Interestingly, it was in the aftermath of the Second World War, as Anglo-
American extraterritoriality in China was being abolished,¢” that a discourse of
extraterritorial human rights began to develop as a response to wartime atrocities.
This new discourse found expression in the European Convention on Human Rights,
ratified in 1953.68 Since then, human rights have become an integral part of
international law. Unlike the system of reciprocal rights and duties among states, the
human rights regime prescribes unilateral obligations of the state toward
individuals. ¢° The principle of human rights aims to protect individuals from the
territorial state laws that proved their potential to betray even their own citizens.
Alternatively, the need to constitute laws that would defend humanity at large
regardless of territorial affiliation promoted a universal perception of law and called
for adherence to extraterritorial norms of justice, consequently giving rise to the idea
of international human rights and international criminal law.70

International law itself, distinguishes between two types of situations of
extraterritoriality in which a state is obliged to respect its obligations under human
rights treaties: (1) “control over foreign territory as a result of occupation or
otherwise,” in which the occupier is obliged to protect human rights in the occupied
territory; and (2) “control over persons [in which] individuals may be brought within
the ‘jurisdiction' of a state as a consequence of a ... link between the individual and
the state whose acts produce effects outside its territory.” Situations of the first type

include, for example, the Israeli-Palestinian conflict. Situations of the second type
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involve such diverse issues as the “war on terror,” legal black holes, drone warfare
and targeted killings in Pakistan, Afghanistan, and Yemen under the post-9/11 US
administration, extraterritorial immigration, and the status of refugees.” These
manifestations of extraterritoriality give rise to a variety of legal and ethical
problems, especially in light of the eagerness of many government to resort to
extraterritorial measures in order to increase their power. A full analysis of the
legality of such measures is beyond the scope of the current review. However, I will
present the ways in which scholars from various disciplines have tried to
conceptualise and discuss critically the ethical implications of such measures.

In the latter half of the twentieth century, as the Westphalian system of
territorial sovereignty became universal, the entire globe became “a fully occupied
world,” a world almost entirely divided into the sovereign territories of nation-
states.” Various forms of extraterritoriality nevertheless survived, some readjusted
from older forms, and others were newly constituted. Together, forms of
territoriality and extraterritoriality shape the current global spatial-legal landscape,
sometimes complementing each other, at other times conflicting and contradicting
each other. According to contemporary writers, extraterritoriality not only continues
to co-exist alongside territorial sovereignty as yet another spatial-juridical order; it is
also deeply involved in preserving and shaping national borders. At the same time,
extraterritoriality poses a challenge to the system of territorial sovereignty as a sole
principle of the political ordering of spaces and subjects. In some cases it is applied
as a device for enhancing territoriality, in others, it is a way of keeping certain forms
of personal jurisdiction alive. Furthermore, extraterritoriality can also be used to
rethink current political concepts. In what follows I will attempt to articulate some of

the diverse meanings and roles of extraterritoriality in contemporary times.
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Contemporary thought about extraterritoriality owes much to the writings of
Gorgio Agamben, especially his critique of sovereign power and its manifestations in
the “state of exception,” the camp, and the figure of the refugee. All these, Agamben
claims, are core features of the modern political order. Several contemporary scholars
have also understood them in relation to the concept of extraterritoriality. 73

Agamben’s notion of the “state of exception” relies on jurist and philosopher
Carl Schmitt’s concept of the “state of emergency.”7* According to Schmitt, sovereign
power is to be understood as the right to claim special powers in times of
“emergency” and suspend the law; in Schmitt’s words, the sovereign is “he who
decides on exceptions.”?> This power, he adds, is the ultimate foundation of modern
political power. For Agamben, this same power defines the limits of politics. To this
Agamben adds Walter Benjamin’s claim that the state of emergency is no longer an
exception but the rule. In doing so, Agamben seems to heed Benjamin’s call for an
effective critique of “legal violence” —the kind of violence that simultaneously
“makes” (or “posits”) and “preserves” the law. At the same time, Agamben
challenges Benjamin’s notion of “pure violence” — violence for its own sake, violence
as a means without an end —and it is on this criticism that he bases his own notion of
the “state of exception.”7¢ Agamben thus writes: “The violence exercised in the state
of exception clearly neither preserves nor simply posits law, but rather conserves it
in suspending it and posits it in excepting itself from it.”77

According to Agamben, the state of exception which becomes a fundamental
political structure appears as the legal form of that which can have no form —a form
of emptiness of laws, a juridical void. At the same time, it is the very place where the
law becomes valid — the threshold between what is outside and what is inside the

law, and the source of the law’s validity. It is thus a form of inclusive exclusion. For
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Agamben, the state of exception, the suspension of juridical order itself, “defines the
law’s thresholds or limit concepts”; it is the place where “facts and law fade into each
other [...] On the one hand the norm is in force but is not applied; and on the other
hand, acts that do not have the value of law acquire its force”; it is “an anomic space
in which what is at stake is a force of law without law ... where logic and praxis blur
with each other and pure violence without logos claims to realise an enunciation
without real reference.”78

According to Agamben, the state of exception materialises in the camp, a
territory placed outside the normal juridical order of state law, allowing the
suspension or elimination of the subjects” political value.” The camp is justified by its
creators on grounds of security as a way to avert danger or ensure state security. In
the camp, the state of exception becomes the rule. It is a hybrid of law and fact in
which the two terms become indistinguishable, as do the notions of inside and
outside.8 Agamben thus describes the camp as “a dislocating localisation ... or a
localisation without order.”s!

The state of exception is also embodied in the figure of the refugee, a political
category that according to Agamben became a mass phenomenon after the First
World War. For Agamben, the refugee is a modern incarnation of the ancient Roman
homo sacer.82 By declaring a person a homo sacer, Roman law stripped the person of all
political rights, reducing his existence to that of “bare life.” The person was thus
positioned outside the law but under its effective control. This, Agamben claims, is
precisely the condition of the modern refugee vis-a-vis state power.3. It is for the
refugee, he writes, that the identity between man and citizen breaks down, exposing

the fiction of sovereignty based on nationality.84
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My focus on Agamben is due to the fact that many significant recent scholars
have linked the notion of extraterritoriality with Agamben’s notion of the “state of
exception,” sometimes using the terms almost interchangeably. Like the
phenomenon of extraterritoriality, Agamben’s “state of exception” has its origins in
conflicts of laws,$5 generating complex arrays of representation and non-
representation which involve an effect of suspension, a dialectic of inclusion and
exclusion, and manifestations of the “irreducible difference between state and law.”8¢

Thus, as the following examples will demonstrate, extraterritorial
phenomena such as the refugee camp are characterised by a state of exception, an
ordering of space and legal status which makes possible the creation of, and
infliction of pure violence upon, “bare life.”87

Sociologist Sari Hanafi has outlined the emergence of the Palestinian refugee
camps in Lebanon as extraterritorial sites, beginning with the burgeoning Palestinian
nationalism in the mid-1960s and the rise of the Palestinian Liberation Organisation
(PLO),%8 and leading to the Cairo Agreement of 1969, which, while recognising
Lebanese sovereignty, gave the PLO direct control over the camps. As a result, the
camps “virtually became a state within a state.”8 Hanafi notes that even after the
expulsion of the PLO from Lebanon in 1982 and the subsequent handing over of the
camps to UNWRA and to various NGOs, “to this day the camps make up enclaves
out of reach of some Lebanese laws.”90

Following Agamben, Hanafi describes these camps operating under
extraterritorial jurisdiction as “spaces of exception.” They exist, he writes, in a “state
of void” in which laws are suspended. The result is chaos, discrimination, and
deprivation. The camps have become a place of refuge for outlaws, while the

refugees themselves are “often stripped of their political existence and identities and

43



reduced to their status as individuals ... as bare life.”91 Writing, for example, about
the camp Nahr el-Bared in Northern Lebanon, Hanafi claims that the Lebanese
authorities “turned [the camp] into a place where other extraterritorial elements like
al-Qaeda can come to establish their microcosm.”92

The camp thus brings together different manifestations of extraterritoriality
into one territory. According to Hanafi, it is the camp’s very extraterritorial status
that allows the authorities to further marginalise the camp by denying it physical
infrastructures and thus enhancing its separation from nearby urban centres. Hanafi
further argues that this strategy extends beyond the camps themselves and is now
utilised “against the whole Palestinian refugee community in Lebanon.”% That is,
extraterritorial jurisdiction is imposed not only within the physical borders of the
camp, but becomes a legal status applied to its denizens on a personal basis.

In another discussion of policy and governance in the Palestinian refugee
camps, Hanafi addresses the camp’s exterritorial status not only in Lebanon but also
in the Palestinian territories occupied by Israel,% pointing to the link between
extraterritoriality and the exclusion of camp inhabitants from local elections. The
camps, he writes, do “not truly belong to the place”; they “subsist “in’, but [are] not
... part ‘of’ the space that they physically occupy.” %

The application of extraterritorial measures to refugees is also discussed by
anthropologist and ethnologist Michel Agier, in his studies of the efforts made by
European governments to control migrant flow and decrease the number of asylum
seekers in their countries. In late-twentieth century Europe, Agier writes,
extraterritoriality has emerged not only as a “jurisdiction of exception,” as in the

camp, rather, but also as a way to define the contemporary figure of the “stranger”:
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“if he is physically present, he is administratively held over and beyond the national
territory.”%

Agier points in particular to two French laws, from 2003 and 2010, which
imposed extraterritorial status on foreigners entering France’s borders. Here, in
contrast to the former example, it is not the camp’s extraterritorial jurisdiction, which
follows the individual refugee; extraterritoriality is no longer constrained to the
geographical location of the camp. Instead, the relationship between
extraterritoriality and space appear much more flexible, applied to the individuals on
a personal basis. In effect, these laws utilise extraterritoriality to enable the state to
circumvent the foreigner’s right of asylum. International law demands that states
respect all requests by asylum seekers from the moment the person sets foot on the
state’s national territory. Under the new laws, Agier writes, “everything that
surrounds [the asylum seeker] becomes like an aura, extraterritorial, and therefore
outside the Law.” Extraterritoriality is no longer a geographical status of exclusion
applied, e.g., to camps located within the state or under its administration; rather,
extraterritorial jurisdiction is now used as a device for blocking access to the state’s
territory. 7 Instead of constraining state power, these new extraterritorial measures
enable states to abscond their obligation to respect human rights within their
national borders.

Increasingly and ever more regularly in recent years, extraterritorial devices
have also enabled states to use their military forces to assert prescriptive jurisdiction
beyond their territorial limits. % A well-known example is the so-called X-Ray Camp
at Guantanamo Bay in Cuba, which served the United States in its “war on terror” —
the international military campaign launched by George W. Bush after the 9/11

terror attack on the World Trade Center. Located on Cuban soil, the former detention
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camp? is under the control of the United States despite the fact that it is located
outside its formal jurisdiction. The camp is known for its use in the imprisonment,
without trial, of hundreds of suspected foreign nationals allegedly involved in
terrorist organisations. Wishing to evade the legal requirements and human rights
standards normally applied on U.S. soiled, the United States argued that the area
was “extraterritorial.”

In their essay “The Geography of Extraterritoriality,” Eyal Weizman, Ines
Geisler and Anselm Franke describe the Guantanamo X-Ray Camp as a legal
loophole in which varied forms of inclusions and exclusions intersect:

The political void in which the prisoners are held is mirrored by a sensual

one — photographs of the camp show prisoners, their eyes, mouths and ears

folded, incommunicado, prevented from sensing and comprehending their
surroundings. Thus, without access to neither lawyers nor visitors, in the base
on Guantanamo Bay as well as in American bases such as those in Bagram,

Afghanistan and on the island of Diego Gracia, British Indian Ocean

Territory, that operate according to similar juridical principles, prisoners may

go on floating in indefinite detention. The absence of law has created a new

type of space, one in which a person may be reduced to the level of biological

life, a body without political or legal rights, a living dead.100
Though the writers do not themselves say this, the notion of “extraterritoriality”
seems to be applicable here not only the U.S. government’s attempt to evade its legal
obligations, but also the physical and corporeal conditions imposed on the prisoners
themselves, for example the state of perceptual isolation imposed on detainees.
Pointing to the foundations of the Guantanamo camp in nineteenth-century
colonialism as well as its current existence as a site of exception,0? Derek Gregory too
seems to draw (although, again, he does not explicitly mention it) similar
conclusions. Comparing the aggression and torture enacted in the camp with the
violence habitually inflicted by colonial regimes, he describes Guantanamo as a zone

in which “the legalised and the extralegal cross over into one another.”102 Writing
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about the interrogative torture technics employed against the detainees, Gregory
quotes historian Alfred W. McCoy:

These “no-touch’ techniques leave no marks, but they create ‘a synergy of

physical and psychological trauma whose sum is a hammer-blow to the

fundamentals of personal identity’: they deliberately ravage the body in order
to ‘un-house’ the mind.103
In Gregory’s account, as in Weizman, Geisler and Franke’s, the camp’s
extraterritorial status finds expression in the prisoners’ very bodies as well.

The use of extraterritorial measures in cases such as Guantanamo is also
discussed by sociologist Boaventura de Sousa Santos, as part of his critique of
Western epistemology. Santos tries to understand modern Western thought as
embedded in what he calls “abyssal thinking.” In his view, modern law and
knowledge, dominated by Western science, form an “abyssal” legal and
epistemological cartography, which imposes a hegemonic regime of visibility and
invisibility in order to support the colonial order. 04 Santos’ intellectual enterprise
can be seen as an attempt to cross, in order to dismantle, what Schmitt terms the
zone “beyond the line,” the zone on which the state of exception is based. At the
same time, as if echoing Benjamin’s invocation (which Agamben also invokes),
Santos believes that in order to confront the state of exception, one must
reconceptualise the oppressed.105

A central characteristic of the abyssal paradigm is its non-dialectical rejection
of the co-presence of existences, the view that existence is conditioned by absence.10¢
Similarly, abyssal thinking involves classifications of legal and non-legal forms,
which are presented as the only relevant forms of existence before the law.
Consequently, this dichotomy negates an entire social terrain of

the lawless, the a-legal, the non-legal and even the legal or illegal according to

non-officially recognised laws. ... [This] other side of the line comprises a vast
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set of discarded experiences made invisible...and with no fixed territorial
location.”107

According to Santos, what exists beyond the legal territory of modern law is the
colonial zone: “in its modern constitution the colonial represents not the legal or
illegal, but rather the lawless”.108 In his view, abyssal thinking is most clearly
manifested in Guantanamo: “the creation of the other side of the line as a non-area in
legal and political terms, an unthinkable ground for the rule of law, human rights,
and democracy.”1% It is not only the extraterritoriality of the camp that Santos has in
mind, however, but an entire series of performances of the lawless in everyday life.
According to Santos, modern humanity is not conceivable without the production of
a modern sub-humanity characterised by radical exclusion and legal non-existence:
“there are millions of Guantanamos,” he writes, “in the sexual and racial
discriminations ... in the savage zones of mega-cities ... in the black market of
human organs.”110

In order to overcome the determinism inscribed in the abyssal model, Santos
suggests replacing it with a model characterised by an ecology of multiplicity of co-
existences: “it is an ecology, because it is based on the recognition of the plurality of
heterogeneous knowledges ... and on sustained and dynamic interactions between
them without comprising their autonomy.”111 Santos’s “abyssal” view of
extraterritoriality as a representation of the “lawless” seems to echo Agamben’s
“state of exception.” His emphasis on the co-existence of multiple knowledges sheds
light, however, on the disadvantages of viewing extraterritoriality solely through the
Agambenian lens, i.e., as the action of a dominant sovereign exploiting its powers of
inclusion and exclusion. Such an approach risks overlooking or denying
extraterritoriality as the outcome of co-existing, overlapping, competing, and
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mutually negotiating legal systems. Even if these sometimes replicate the prevalent
power structures and enhance discrimination and oppression, a full understanding
of current applications of extraterritoriality demands that we view extraterritoriality
from a perspective other than the dialectical models just discussed, which focus on
the practices of inclusion and exclusion of a single dominant sovereign. Similarly,
viewing extraterritoriality in terms of the dialectic of law and its absence, producing
either a sovereign or naked life, might blur, on the one hand, the complex legal
apparatus involved in the creation of extraterritoriality, and, on the other, the fact
that extraterritoriality often allows the simultaneous operation of overlapping and
mutually interacting legal systems. In this sense, our understanding of
extraterritoriality should not be limited to the concept’s ties to the ‘state of exception’
or to the preservation and validation of the laws of a single sovereign. Moreover,
while Agamben’s “state of exception” is conceptualised within the tradition of
Western politics, an analysis of extraterritoriality requires a broader perspective that
encompasses other, non-Western forms of politics. Finally, viewing
extraterritoriality through the prism of the “state of exception,” whose origins
Agamben traces to forms of dictatorship, might also fail to encompass the positive
aspects of exception, which Agamben himself discusses in relation to messianism.!12
The positive potential of extraterritoriality has been articulated by
philosopher Emmanuel Levinas, who in his essay “The Rights of Man and the Rights
of the Other” conceives of extraterritorialities as vital spaces from which forms of
dictatorship and totalitarianism can be fought.13 According to Levinas, any effort to
defend human rights must rely on the understanding that these rights are located
outside the state. “The defense of the rights of man, “he writes, “corresponds to a

vocation outside the state [in] a kind of extraterritoriality, like that of the prophecy in
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the face of the political power of the old testament.” Extraterritoriality thus makes
possible a “way to fight totalitarianism which is defined in part by its denial of any
‘outside the state.””114

Revisiting Levinas’s ethics, sociologist Zygmunt Bauman claims that the
Levinasian “Other” is no more than a mirror image of one’s responsibility. He argues
that in contemporary times, when economy gained independence from the state,
rather than an extraterritorial ethics it is “the real powers which decide the shape of
things [that] have acquired a genuine ex-territoriality,” making it more difficult to
maintain a distinction “between the ‘inside” and the ‘outside’ of the state ... in any
but the most narrow, “territory-and-population policing’” sense.”11> He therefore
offers a different approach to extraterritoriality. In his view, extraterritoriality does
not necessarily take the form of spatial delimitation or legal status. Rather, power
itself can become “extraterritorial” as a result of what Bauman describes as the
“instigator process of modernity”: the separation of time from space, the treatment of
the two as independent categories.!1¢ Building on Foucault’s concept of the
“Panopticon” as a metaphor of modern power, Bauman offers a model in which
control is gained by “immobilising [one’s] subordinates in space through denying
them the right to move and through the routinisation of the time-rhythm they [have]
to obey.” In modernity, he writes, this has become a “principal strategy in [the]
exercise of power.” In previous eras, power was bounded by space. In contemporary
times, as a result of technological advances that diminish the limiting effects of
distance, power has “become truly extraterritorial, no longer bound, or even slowed
down, by the resistance of space.” 117

A second effect of post-panoptical modernity is that we may no longer simply

assume that supervised and supervisors are simply present, that they are “there” in
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fixed locations maintaining stable power relations. Rather, with the emergence of a
type of “disembodiment,” human labour no longer ties down capital, allowing it to
be extraterritorial, volatile and fickle.1’8 According to Bauman, these new
relationships encourage those in power to use techniques of escape and slippage. The
ideal condition for them is now one of invisibility. Their optimal strategy is to reject
territorial confinement and the regimes it involves.

Reviewing the history of nation-state citizenship, Bauman distinguishes
between the “solidity” of the modern” and the “liquidity” of pre-modern forms. In
the modern, “solid” era, he claims, nomadism was rejected in favour of territorial
and sedentary configurations that are easier to dominate. In contemporary times, this
has resulted in the reconfiguration of nomadism in the form of extraterritorial elites,
which rule the sedentary majority:

The contemporary global elites are shaped after the pattern of the old-style

‘absentee landlords.” It can rule without burdening itself with the chores of

administration, management, welfare concerns, or, for that matter, with the

mission of ‘bringing light,” ‘reforming the ways,” morally uplifting, ‘civilising’
and cultural crusades.1?

Bauman’s view echoes to a certain extent the work of architectural theorist
Keller Easterling, specifically in terms of the ways the economic power of elites relies
on extraterritorial exemptions in relation to the expanding implementation of
worldwide free trade liberalism policy. Unlike Bauman, however, Easterling locates
theses exemptions in so-called “free zones” —“spatial instrument[s] for externalising
obstacles for profit”. These are used by the market and the state, but also by non-
state and non-market actors. According to Easterling, although such zones have
ancient roots traceable to other early forms of extraterritoriality, only recently have

they “emerged as a powerful global form”, proliferating as an “extra-state legal

habitat” that provides “the setting for secrets, hyper-control and segregation.”
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Easterling understands the current abuse of these extraterritorial zones as a recent
mutation, however, noting their potential to become “alternative forms of
urbanism.” 120 An even more positive understanding of the potential of
extraterritoriality is found in Agamben. Despite the close connection between the
conditions of extraterritoriality described above and Agamben’s notion of the state of
exception, Agamben himself never draws an explicit link between the two in his
early writings dedicated to the latter concept.’2! When he does use the term, it is in
the context of the Israeli-Palestinian conflict, where he offers the concept of
extraterritoriality as a solution to the Palestinian refugee problem and to the Israeli-
Palestinian conflict over Jerusalem. The problem, he claims, is a product of the
current nation-state system, which is based on the triad state-nation-territory. To
solve the problem, we must first re-examine and re-articulate the very concepts by
which political subjects are represented. In his view, extraterritoriality (or “better yet
aterritoriality”) could serve as a generalised “model of new international
relations.”122 Accordingly, Jerusalem could be governed by a mutual condition of
extraterritoriality, creating a multi-faceted collective political space:
Instead of two national states separated by uncertain and threatening
boundaries, it might be possible to imagine two political communities
insisting on the same region and in a condition of exodus from each other —
communities that would articulate each other via a series of reciprocal
extraterritorialities in which the guiding concept would no longer be the ius
(right) of the citizen but rather the refugium (refuge) of the singular.123
Sari Hanafi seems to endorse Agamben’s idea. Accordingly, his proposed solution to
the Israeli-Palestinian conflict involves both Palestinian statehood and
acknowledgment of the Palestinian refugees’ right of return.12* He then turns to the
notions of extraterritoriality as a refuge, a way to avoid territorial division. Rejecting

a territorial approach, he claims that a feasible two-state solution requires a

52



reconceptualisation of “a new model of nation-state ... based on flexible borders,
flexible citizenship, and some kind of separation between nation and state.” As a
solution, Hanafi proposes a new model of “two extraterritorial nation-states ... with
Jerusalem as their capital, contemporaneously forming, without territorial divisions,

two different states.”125

2. Extraterritorial Images

As noted in the previous section, the concept of extraterritoriality has
traditionally been applied to people and to spaces. In the first case, extraterritorial
arrangements could either exclude or exempt an individual or a group of people
from the territorial jurisdiction in which they were physically located; in the second,
they could exempt or exclude a space from the territorial jurisdiction by which it was
surrounded. The special status accorded to people or spaces had political, economic,
and juridical implications, ranging from immunity and various privileges to extreme
disadvantages. In both cases, a person or a space physically included within a certain
territory was removed from the usual system of laws and subjected to another. In
other words, the extraterritorial person or space was held at what could be described
as a legal distance.

Viewed from this perspective, however, the notion of extraterritoriality — the
quality of being held at a legal distance —may be applied not only to people and
spaces, but to any entity or thing that follows the same logic of representation (where
“entities,” or “things,” may be physical objects, but may also be more intangible
entities such as visual images or other forms of documentation). Looking at the
flotilla incident, I wish to suggest, then, that the concept of extraterritoriality can also

be applied to images when the latter are excluded or exempted from one system of
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laws and subjected to another. Put differently: extraterritoriality regulates the
function and circulation of people and things in space and across borders, sometimes
by exclusion, sometimes by exemption. Under conditions of extraterritoriality,
people and things are placed in a space that is beyond the reach of some legal or
political system which would otherwise apply to them. The extraterritorial images
may continue to exist in the public sphere and play an active political role in it even
when they are inaccessible: that is, they may be described orally or in writing. In
such cases, they can be said to be “present at a distance.” However, when the images
are mediated linguistically, “at a distance,” as it were, they inevitably become subject
to loose interpretation, reimagining and manipulation.

In the case explored in this dissertation, important visual documentation is
kept at a legal distance precisely in order to keep it away from investigations in
which it may potentially serve as vital evidence.l26 My suggestion, then, is that the
concept of extraterritoriality may help us understand the ways in which these images
have been legally excluded from public scrutiny, especially in cases involving a
conflict between competing legal systems (including that of international law). The
excluded images in this case follows what I shall call an extraterritorial “logic of
representation,” because they are known to exist but are placed in a space beyond
our visibility, this might also be generating what seems to be a unique mode of
seeing what is publicly available. In this case, a particular legal-political system has
expropriated the images and “imprisoned” them in a classified archive, removing
them from public visibility as well as from the reach of other competing legal
systems. These extraterritorial images become political prisoners, as it were. Stripped
of their publicly visible form, their existence is reduced to that of inaccessible data. If

the legal “territory” of the images, metaphorically speaking, is their ability to be
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visible in court and to serve as legal testimony, then the images are in this respect
“extraterritorialised.” Under such a spatial-juridical order, which suspends all
inquiry into the alleged crimes, the images are deprived of their freedom of
movement in terms of distribution and circulation; they can no longer testify or
speak for themselves. Not only may the creators of the images lose ownership over
them (also in the form of territorial copyright); even more fundamentally, the
images” most basic capacity, their power to represent or signify, is revoked. By being
prevented from appearing in court, the images are denied their testimonial value as
evidence. Disbarred from appearing in public, their meaning can be misrepresented
or even mis-presented to such an extent that it can be turned against the images
themselves and be used to claim their further captivity. Metaphorically, the
extraterritorial images are deprived of their right to a fair trial. In real terms, their
indefinite detention prevents them from being used as evidence in national and
international investigations into severe crimes. The documentary images are known
to exist, continue to play a legal-juridical role, and are even subject to public
discourse, yet they remain inaccessible to direct public and legal investigation, their
public presence limited to indirect and unverifiable representations. The images have
continued to influence public opinion are have been publicly invoked in the service
of certain political purposes yet they have been relegated to an “extraterritoriality” in
which the normal workings of the legal and political order are suspended.

A general systematic research into the effect of extraterritorial images is
beyond the scope of this dissertation. By focusing on the particular case of the Gaza
flotilla, however, I aim to examine the ways in which extraterritorial images affect

what is publicly seen and abet the production of blind spots in the judicial inquiries
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to which they relate. In cases of this sort, the missing extraterritorial images seem to

become a filter through which what is publicly viewable is perceived.
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Part 2

Extraterritorial Images in Action:

The Gaza Freedom Flotilla

3. The Gaza Freedom Flotilla: Background

Captured by Israel in 1967 after decades of Egyptian rule, the Gaza Strip
remained under full Israeli occupation over the next four decades, until 2005. During
this time, its Palestinian residents remained stateless and without citizenship,
deprived of basic civil and human rights and excluded from democratic
participation. (They shared this fate with their fellow Palestinians in the West Bank
ruled by Jordan, similarly captured during the Six Day War between Israel and its
neighbouring Arab states.) In 2005, Israeli forces withdrew from the Gaza Strip and
civilian Israeli settlements in the region were evacuated. Gaza became nominally
autonomous, under the jurisdiction of the Palestinian Authority. In the democratic
legislative elections held in Gaza the following year, the Islamic party Hamas came
to power, first forming a coalition with, then replacing the secular and politically
more moderate Fatah.

In real terms, however, Gaza has remained very much under Israeli control
throughout the post-2005 period. Most importantly, Israel (with Egyptian
collaboration) continues to control all land, naval, and aerial pathways to and from
Gaza. In 2007, Israel imposed a blockade on the Gaza Strip, severely limiting the
movement of goods into the region. Israel has invoked security reasons in an attempt

to justify the blockade; many believe, however, that the blockade has been largely

57



motivated by political goals, collectively (and illegally) punishing the people of Gaza
for having elected Hamas.127

It was against this background that the Gaza Freedom Flotilla set sail in 2010.
The notion of extraterritoriality was central to the aims and motivations of the flotilla
organisers. According to their claims, Israel’s effective control over Gaza and its
regulation of the passage of goods and persons through Gaza’s borders constituted
an illegal expansion of Israel’s state powers beyond their proper jurisdiction.128 The
convoy was organised by the Foundation for Human Rights, Freedom and
Humanitarian Relief (IHH) based in Turkey, in collaboration with the Free Gaza
Movement and other NGOs and activist networks.122 Three of the vessels, including
the Mavi Marmara, left Turkey as part of the flotilla in late May 2010.130 The
organisers’ professed aims included humanitarian aid to a Gazan population
suffering from a severe rationing of food, medical products, and other basic
necessities. No less important, however, was the evident goal of raising international
awareness of the plight of the Gazans, protesting the violation of their basic human
and civil rights, and agitating for the larger Palestinian cause.’®! It should be noted
that these two sets of goals were in a certain respect at odds with each other: whereas
the professed goal of offering aid would have pushed in the direction of
compromise, diplomacy, and quiet understandings, the evident goal of protest and
agitation pushed in the direction of open confrontation and a heightened media
profile.

The Freedom Flotilla organisers, primarily the IHH, invoked several different
interpretations of the territorial closure imposed on the Gaza Strip, referring to it
variably as an “embargo,” a “siege,” and a “blockade.”132 The same variability recurs

in dozens of passengers’ testimonies, where the three terms are used interchangeably
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to describe the mechanisms of territorial domination that prompted the flotilla
initiative.133 It also recurs, this time in legal terms, in the report submitted by the
Turkish National Commission of Inquiry. According to the report, the different
blockades are legally indistinguishable; furthermore, the report claims that an
effective blockade on Gaza preceded Israel’s formal declaration of a blockade by at
least two years.134

The flotilla organisers deployed a uniform rhetoric, articulating the closure
mechanisms in undifferentiated legal-linguistic terms. From their perspective, the
naval blockade was “an integral part of the land blockade [and] must be examined in
tandem.”135 Accordingly, the Turkish National Commission of Inquiry accused Israel
of making artificial legal-spatial distinctions between its various restrictive measures
(e.g., by distinguishing between forbidden “combat zones,” “hostile zones”). The
organisers’ rhetoric seems to imply that the different terms applied to Israel’s policy
are identical in meaning. Yet, in fact, each tactic may entail its own laws, ideology,
conception of space, and border regime. This may imply that in order to address the
territorial separation imposed on the Gaza Strip, two distinct conceptions of the
spatiality of the closure must be taken into account. The difference between these
two conceptions is captured by the distinction between a blockade and a siege.

The distinction between these two terms is crucial, in fact, to the question of
the legal status of the naval closure imposed by Israel on the Gaza Strip —a question
addressed by various national and international committees of inquiry.13¢ The Israeli
Turkel Commission begins its report with precisely this question — that is, with the
question whether the blockade complied with international law, whether the IDF
takeover operation was therefore legitimate!3” and whether Israel was justified in

launching the interception of the flotilla in extraterritorial waters, carrying the

59



territorial conflict deep into the extraterritorial high seas.138 The committee begins its
account of this issue with stressing the conceptual distinction between a naval
blockade and a siege, a distinction based on their allegedly different spatial features:

Whereas a siege means the encircling of the enemy’s military forces, a

strategic fortress, or any other location defended by the enemy, and

cutting it off from support and supply lines, a naval blockade

describes a wider variety of operations.13
According to the committee, a naval blockade aims at “preventing the enemy from
having access to the maritime area on which the blockade has been imposed [...] from
being able to receive supplies and assistance via that area...”140 According to these
definitions, a siege could be perceived as a spatial tactic whose objective is the
establishment of fully surrounding borders that would lock the enemy in a clearly
defined, unified political space. A naval blockade, though site-specific, is determined
not by a particular spatial structure or topography but, rather, by different practices
of political control, by management of people and their circulation, and by other
methods of maritime warfare. 41 Thus, while a siege exerts pressure on the interior of
a territory, a naval blockade extends its regime beyond the territory in question.

The implication of this view is that both spatial configurations inflict
territorial separation, yet only the naval blockade, applied against the backdrop of
the Israeli-Palestinian conflict to tighten the borders of the Gaza Strip, allows Israel to
claim that its operation in extraterritorial waters was legitimate.

The naval blockade, executed in the maritime space of the Gaza Strip,
culminated in a process of fluctuating restrictions on border crossing, which imposed
a land siege on Gaza.142 As part of the disengagement plan, which was endorsed by
Egypt, the Palestinian Authority, and Jordan at a summit meeting at Sharem a-

Sheikh in September 2005,143 Israel unilaterally dismantled its settlements and
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military installations and withdrew from the Gaza Strip, but maintained control of
the territory’s borders, including Gaza’s air space and coast.!44 The Rafah crossing
point, which is the only non-Israeli army-controlled access point for Palestinians to
and from Gaza, was to be maintained by the European Union Border Assistance
Mission (EUBAM). Israel deployed closed-circuit cameras at the checkpoint, which
allowed it to monitor people’s movement in and out via live video footage'#5and to
retain the power to open and close the crossing according to its assessment of the
security situation.146

The production and distribution of images has also been an important part of
the border regime imposed by Israel over Gaza. As noted earlier, the Israeli
authorities employ dozens of closed-circuit video surveillance cameras to monitor
Gaza’s borders and territory, helping Israel control the areas where it is not officially
sovereign and where its citizens and troops are no longer directly present. In this
sense, Israel’s extraterritorial control over the Gaza Strip is made possible by the
circulation of images. 147

Since the Palestinian elections of 2006, which brought Hamas to power in
Gaza, 48 there has been a dramatic increase in the number of Palestinian rockets and
mortar attacks on southern Israel. Moreover, a guerrilla cell that penetrated Israel
through a tunnel dug under the border with the Gaza Strip captured an Israeli
soldier.14° These events prompted Israel to impose further land crossing restrictions
on the Gaza Strip. As the IDF was no longer stationed on the Gaza-Egyptian border,
and the demand for weapons expanded as a result of internal Palestinian fighting
and the ongoing Israeli-Palestinian struggle, the smuggling of weapons soared,
generating underground tunnels along the Egyptian-Gaza border at depths of 50-60

feet in order to avoid detection.’® The tunnels reshaped the spatiality of the conflict,
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which literally became much deeper and more complicated, by spreading
underground. This development was a direct response, of course, to Israel’s
aforementioned effort to control the Gaza Strip from a distance via the use of
surveillance cameras. The Palestinian tunnels literally created an underground zone
exempt from the reach of the Israeli gaze and its image-making apparatuses.

On September 19, 2007, Israel declared Gaza, including a 20-nm maritime
zone,!5! a “hostile territory” and announced additional restrictions on the passage of
goods, the supply of electricity fuel and the movement of persons. In some cases the
land crossing was entirely closed,!52 leading to a policy of closure. Egypt worked
with Israel to close the Rafah crossing, which was opened in exceptional cases
only.1% The fishing range in the Gaza maritime zone, which extended practically
over 12 nm, was reduced during those years and has since been subjected to
fluctuant restrictions by 3-6 nm along the maritime boundary.154

Already prior to the arrival of two flotillas flying Greek flags a legal advisor
of the Israeli Navy suggested imposing a naval blockade. This option was cited in a
position paper of August 3, 2008 and similar recommendations were submitted by
the Chief Military Advocate General, but it seems that at the time the attorney
general wished to postpone the decision on this matter until further discussion.155

On August 13, 2008, Israel declared the maritime zone near the coast of the
Gaza Strip a “combat zone” or an “exclusion zone.”15 Invoking international
humanitarian law as its mandate, the Israeli Turkel Commission asserted that this
designation permits a party in conflict to constrain the activity of a neutral vessel and
even seize control of its communication systems.!57 Accordingly, “all foreign vessels
in the area [were requested] not to enter the maritime zone adjacent to Gaza.”158 Still,

between August and December 2008 flotillas continued to arrive, and six vessels
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were reportedly permitted entrance to Gaza.1>* According to the same report, the IDF
had relatively limited options to inspect this series of humanitarian flotillas,¢0 partly
because these ships were neutral, partly because the IDF could not legally use the
“visit-and-search” power it employed when there was reasonable ground to suspect
a boat.1¢1 On January 3, 2009, during Operation Cast Lead, a series of devastating
attacks on Gaza reportedly killed 1,400 Palestinians: “The entire population of 1.5
million people has been trapped in Gaza... [T]he 22 days of intense bombardment
trapped tens of thousands of families in their homes.” 162 During that operation the
Minister of Defense Ehud Barak ordered an additional naval blockade of the Gaza
Strip coastline up to a distance of 20 nm from the coast.163 Gaza’'s territoriality has
thus come to be defined by the various exclusions and blockades to which it has been

subjected, which have remained in force since operation Cast Lead ended.164

4. The Flotilla Interception and the Capture of the Images in Extraterritorial
Waters

Though the Israeli army’s physical takeover of the flotilla began in the early
hours of May 31, the attack, as noted earlier, began several hours earlier, at around
10 p.m. the previous evening, when IDF forces interrupted satellite communications
to and from the flotilla vessels. The interruptions intensified later that night until a
complete or near-complete blackout on communications was imposed.16

The Israeli army’s takeover of the flotilla commenced with an attempt to
prohibit the transmission of images from the vessels. This effort was especially
significant since the production and distribution of images were among the flotilla’s

central aims. The flotilla was conceived as a high-profile media event designed to
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“alert the world to the crimes being committed against the Palestinians.”166
According to Giilden Sonmez, the IHH lawyer and a member of the organisation’s
executive committee who was aboard the Mavi Marmara,

We aimed to sail from international waters to Egyptian waters, then

on to Gaza [where we wanted to] deliver the aid, if possible. If Israel

prevented the delivery, we would draw attention to the illegal

blockade, broadcast live for a while through the media, and then

return.167
To make broadcasting and media coverage possible, a large number of journalists
and television teams were invited on-board.168 A strong infrastructure for mid-sea
live broadcasting was installed, and the engineers who operated the on-board
broadcast “took account of every possible situation about the system” and worked to
ensure that “the course of the flotilla could be watched uninterrupted on the IHH
website.”16 To prepare for the battle over images, the IHH rented two Turksat
frequencies for the live broadcast, one of which, known only to the IHH, the Foreign
Press Association (FPA), and Turksat itself, was meant to serve as backup in case of
attempts to block the broadcast.1”0 In addition, the activists brought with them an
abundance of personal communications equipment. According to some estimates,
the Mavi Marmara held 546 passengers and 29 crew members at the time of the
struggle, but no less than 600 laptops, 800 video cameras, and 1200 mobile phones.17!

For some of the activists, it was precisely the presence of communications
devices that was to signal their peaceful intentions. According to activist Alexandra
Lort-Phillips, “the vessels were covered with cameras to witness the voyage. I don’t
know what else the Freedom Flotilla could do to make sure it was clear it was a
peaceful mission...”172 For the IDF, however, the deactivation of this very equipment

was a central goal of the raid. One of the military’s primary aims was to control and

limit the distribution of images — to keep the images quarantined, as it were, within
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carefully set borders.17? In addition, the IDF strove to take control of the production
of images by gaining physical control of all communications devices and materials
on board the vessels. A special military force was devoted to this end, with the aim
of capturing all digital images and gaining exclusive control over their production
and circulation. 174

The first virtual encounter between the adversaries in extraterritorial
waters — the first act of the Israeli army’s inception of the flotilla— probably
consisted, then, in the electromagnetic waves which blocked the images transmitted
from the vessels and prevented their further circulation. “For about half an hour
[now] the Israelis have been harassing us,” a reporter announced in one of the last
transmissions documented abroad the Mavi Marmara, referring not to any physical
force but to the Israeli effort to interrupt transmissions.'”> Another Turkish reporter,
Ayse Sarioglu, described the battle for control over images: “...our satellite
connection was frequently failing and the internet kept disconnecting. The more they

jammed, the more we elevated our receivers.”176
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were leaked from the Marmara

The events leading up to and throughout the flotilla incident are recounted in the video, as
presented by the team of experts led by Maj. Gen. (res.) Giora Eiland in the IDF’s internal
inquiry. The image above illustrates the IDF’s electronic screening. Still from “Video Timeline
of the Flotilla Incident as Presented by the Eiland Team of Experts (English Version)” (2010):
http:/ /www.idfblog.com/2010/07/15/videos-timeline-of-flotilla-incident-as-presented-by-
eiland-team-of-experts-english-version-13-july-2010.

Sinyali kontrol adin

The image above is a still taken from IHH Documentary recounting the incident presented by
a witness, illustrating the IDF’s electronic screening. Freedom: Last Destination Mavi Marmara,
IHH documentary film (2012): http:/ /vimeo.com/50824956.
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The confrontation between Israeli forces and the activists was thus, in the first
place, a confrontation between two logics of information flow — one devoted of
producing a strictly monitored territory of limited communications in extraterritorial
waters, the other dedicated to free information flow as part of the protest agenda. As
the confrontation unfolded, these conflicting logics generated complex perceptions of
the role played by images. Indeed, the invisible stream of images soon became an
organising principle of the lethal fighting that took place on-board. One of the
activists, and an IHH attorney, Cihat Gokdemir, reported:

The first two combat boats came very close... [a]fter a few minutes a
helicopter approached from the stern side to the wheelhouse deck. It
created a huge wind and a lot of noise... I thought the helicopter was
coming to break down the radio transmitter of the ship, which was on
top of the wheelhouse, so I ran toward the wheelhouse deck... I saw a
few other people climbing the stairs with me. [...] The helicopter was
about 9-10 meters high and it didn’t have a flag, coat of arms or any
such sign. It stayed up there for about a minute and then opened fire.
We thought this firing too was “aiming at the satellite systems.” This
is why people had gathered not right on top of the wheelhouse where
there was an opening, but further back, near the satellite antennas.
Personally I thought “if they’'re sending them on board, they will
probably land right on top of the wheelhouse. After this first shooting
some of our friends fell down, but we still thought that they were
using plastic bullets; and since we had never seen plastic bullets we
believed injuries from plastic bullets weren’t significant, that the main
target of the attack was the satellite systems.17”

As this testimony indicates, the scenery of the battlefield was shaped in large
part by the activists” goal of protecting and sustaining the flow of images. The battle
over the images was entangled with the physical conflict on board to such an extent
that the two became barely distinguishable, making it no longer clear to what degree
military power was mediating the image stream and to what degree the images
facilitated and shaped the physical struggle. Indeed, reports about the deadly

encounter portray a tangled relation between the shooting of live ammunition and
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the shooting of images. Prior to the event, some of the activists struggled with the
question whether in the event of an attack on the flotilla they would attempt to
document the conflict or to defend the boat. Activist Ken O’Keefe who was aboard,
the Mavi Marmara described the dilemma:

When I was asked, in the event of an Israeli attack on the Mavi

Marmara, would I use the camera, or would I defend the ship? I

enthusiastically committed to defense of the ship. I am a huge

supporter of non-violence. In fact I believe nonviolence should always

be the first option. Nonetheless I joined the defense of the Mavi

Marmara understanding that we may very well be compelled to use

violence in self-defense.17

The distinction that the question implies between filming and active fighting
would soon be contested, however. Reports claimed that men were killed holding
cameras, some even “using them to film the Israeli invaders when they were shot.”17
According to several eyewitness reports, the director of the ship’s press room,
Cevdet Kliclar, was last seen stepping outside to take pictures.180 One of the
testimonies quotes his last words:

I helped others carry one of the injured down. As I was climbing up,

right in front of the pressroom door I saw our martyr Cevdet Kliclar.

Cevdet told me “brother I sent the images.” I think he had managed

to send some of the images/videos of the first attack via satellite or

Internet — this is what he must have meant.18!
On the other hand, an Israeli soldier reported being badly beaten with large cameras
tripods.182 Another reported being photographed and videotaped extensively while
he was being beaten with batons, making him feel like he was “in the middle of a
press conference.”183 The pattern repeated itself in other soldiers’ testimonies.!8¢ The
activists, for their part, describe continuous and indiscriminate attempts to disrupt
the live broadcast:

We climbed upstairs to the 3rd floor. The staircase was all bloody. I

went out from the stern side door to the deck where we had the live
broadcast. Live broadcast was going on, but I didn’t know if the
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world did actually receive it. I stayed there for a minute; from the

stern deck, port side, I looked up the wheelhouse deck and saw one of

the terrorists/ pirates pointing with his gun at the live broadcast

equipment, and saw the red light on the cameraman. I thought he was

trying to shoot the cameraman, so I ran there on the narrow port side

deck. [...] A cameraman dragged me and said, “stand still in front of

me, I'll record this” and I did what he told me; I shielded him and he

recorded. I stood straight to shield the cameraman and also to see the

helicopter sending troops down to our deck. ... But in a minute or so

the cameraman behind me fell down. I squatted down near him and

saw that he was shot from his right arm.18>

According to one activist, the injured on-board the Mavi Marmara were
evacuated only when the Israelis discovered that “satellite images of what happened
on the ship [were spreading] around the world”; only then, the activist continues,
did the soldiers “begin to play the role of ‘the good guy’ [and tried] to save the lives
of the wounded.186 The Israelis, by contrast, claim that such attempts were taking
place all along and only continued in a “more managed way” once the takeover was
complete.18”
Around the same time, starting at 5:10 a.m., an additional Israeli force (provided by
Masada, the special operations unit of the Israel Prison Service) boarded the ship. A
two-step apprehension procedure was initiated, with some of the passengers first
handcuffed and all of them searched for data storage devices. All such devices—an
estimated number of 2600 — were confiscated.188 Thus, while the wounded were
being treated and evacuated, Israeli forces were also busy confiscating the memory
cards, cameras, mobile phones, hard discs, videos, and diskettes held by the
hundreds of flotilla passengers and removing all recordings from the ships’ security
cameras. According to the Turkel Commission Report, the same helicopters that
evacuated the wounded were also used to transport some of the confiscated media

for use by the IDF Spokesperson and Advocacy Department. All other materials

were transferred to the IDF Document and Technological Capture Collection Unit
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upon the flotilla’s arrival at Ashdod Port.18° In fact, various sources suggest that the
IDF’s censorship policy only escalated during and immediately following the
confrontation itself. Prior to the raid, the IDF invited a group of journalists to
accompany its forces. However, in the course of the raid the military prevented
reporters and crews from broadcasting and publishing their reports. Moreover, a
year later, Colonel Shai Stern, then IDF Deputy Spokesperson, revealed in the course
of a military conference: “In the flotilla incident we were involved in the very initial
planning of the takeover operation... For the first time in the IDF history, the military
allocated helicopters to the [Spokesperson’s] unit to enable it to produce operational
coverage and then transfer materials to the media as quickly as possible.”1%

The paradoxical result of this media blockade was that during the first
twelve hours after the raid was launched, images streamed by the activists were
distributed extensively in the international media but not in Israel itself.191

Israel’s censorship efforts did not prevent the events from being documented,
but it did prevent access to the plethora of existing documentation. What happened
on the upper deck, where the fighting took place, was filmed from numerous angles
by dozens of cameras (video, still, CCTV, aerial)12 as well as by special cameras
mounted on soldiers” helmets.1 The large presence of cameras turned hyper-
representation into a core feature and objective of the event. And yet, despite the
surfeit of visual evidence produced, accessible video evidence of the confrontation
remains limited to less than five minutes of material. The remaining several hundred
hours of recordings are now categorised as classified information for reasons of
national security?* and remain under exclusive Israeli control.’% The cameras on the
ship, some of them smashed by the soldiers,9 became unusable. What records

remain are now under IDF control, stored in the army archives. Whereas the
70



passengers were detained only temporarily, the images were seized permanently.1%7
As a result, the international judicial inquiry into the events had only Israeli and
Turkish investigative and forensic reports to rely on. First-hand visual evidence was
replaced with second-hand verbal testimony describing it.198

By blocking electronic communications and confiscating the activists’
collective digital memory, the IDF turned all visual evidence from the event into
national Israeli property. Its goal was to ensure that all such evidence remain
“extraterritorial,” that is, to keep it both outside of the public domain and beyond the
reach of international legal proceedings. The evidence exists yet remains inaccessible
to investigation by international bodies and by countries other than Israel.1%

What little accessible footage remains shows only fragments of the actual
struggle on board the Mavi Marmara. The publicly available evidence, most of which
was released by the IDF, has been the visual basis for the various attempts to “expose
the truth” —by governments, NGOs, the media, and individuals. Moreover, this
material has served as actual evidence in various official inquiries and investigations.
As noted, however, the publicly available footage amounts to no more than a few
minutes of videotaped material. Rather than revealing what actually happened, it is
an almost ephemeral trace of the event, testifying from a distance, as it were, to the
existence of the censored footage.200

Since they are so minimal and therefore susceptible to multiple
interpretations, the publicly available images have been used by the various
adversarial parties to support different, often contrary political narratives.
Paradoxically, it is precisely the absence of visual material that has allowed what little
footage remains to generate a politics of persistent investigation and an aesthetic of

interpretation in which the same visual facts form the basis of rival arguments.20* The
71



uses to which both sides have put the publicly available images reveals a complex

relationship between the images and their function within the narratives adjoined to

them. In some cases, these uses simply underscore the relationship’s fundamental

dependence on perspective; in others, however, the distance between image and

narrative becomes so great as to make the relationship either weak or downright

contradictory.

The video footage publicly available at present consists of three types of

material:

(a)

(b)

(c)

The final images broadcast live from the ship by the activists at the time of
the confrontation. These images were transmitted using the complementary
Turkast satellite frequency installed by the flotilla organisers, which
reportedly continued broadcasting until 7 a.m. on May 31.202

Clips edited by the IDF Spokesperson and Advocacy Department and
released about 12 hours after the event. These clips are based on footage
filmed by the IDF as well as on materials confiscated from the activists, and
were evidently edited to serve Israel’s propaganda purposes.203 One of these
clips, released by the IDF at a later time, is “based on findings by the Eiland
Team of Experts” and “breaks down the events of the flotilla using a timeline
that alternates between 3D models and footage captured throughout the
incident.”204

A very small number of images smuggled by the activists and released after

the event.

(a) The Live Broadcast

The first images from the confrontation to circulate in the media were the

very last ones broadcast from the ship while satellite communications were being
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interrupted. These are short sequences in colour, visually disrupted and distorted.205
They feature live accounts of the attack by such individuals as news reporter Jamal
al-Shayal of al-Jazira20¢ and IHH director Biilent Y1ldirim.207 The live broadcast by the
activists includes several images of the physical altercation, among them two clips,
each a few seconds long, one showing a soldier aiming his M-16 rifle horizontally
and firing an off-camera target from what seems to be very close range, the other
showing soldiers kicking an off-camera individual who is apparently on the floor;
and two segments which show a soldier being stabbed by another individual,
presumably one of the activists on board.208 Although initially presented by the
activists as evidence for the Israeli attack,2° the stabbing scene was later extracted
and broadcast by Israel’s Channel 2 (the country’s largest commercial TV channel) to
support the IDF’s version of the events.210 The latter scene was also edited by the IDF
in the “timeline” clip in order to highlight the activists” alleged violence.2!1

As these particulars indicate, the images were used in conflicting ways by the
opposing sides. They were sometimes put to contradictory uses, however, even
when utilised in the service of the same agenda. In some cases, the activists used the
images in ways that contradicted the verbal testimonies of other activists. For
example, the clip which shows soldiers kicking and shooting was used to expose IDF
brutality: by superimposing heavy graphics on the moving images, the activists tried
to establish that the clip depicted the close-range execution of one of the slain flotilla
passengers, Furkan Dogan.?12 The indictment submitted to the criminal court in
Istanbul claimed, however that “Furkan Dogan and [brahim Bilgen were killed
before any of the soldiers boarded the ship Mavi Marmara.”213 This latter claim was
meant to prove that the IDF attacked the activists before encountering any violence

on the part of the passengers; clearly, however, this claim contradicts the attempt to
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show that Furkan Dogan was gunned down on the ship, that is, after the soldiers
descended from the helicopters.214 The interruptions to the live broadcast are clearly
visible in these clips, forcing viewers to observe the documented battle through the
filter of the further battle between the activists” broadcasting technologies and the
IDF’s disruptive technological effort. Our view of the original event thus becomes
layered or doubled, as our visual access to the violent struggle becomes conditioned
by the lens or filter of the violent struggles between competing technologies. The
violence that the image seeks to represent becomes inseparable from the violence
meted out to the image itself.

As the above case illustrates, the very same images were often used by both
sides in support of their respective versions of the event. That the images could be
utilised in such a way, however — that they could be used to support divergent takes
on the events —only indicates that they were often so rudimentary as to preclude any
conclusive interpretation. The images that stood at the centre of such bitter fighting,
the images that inspired such careful efforts by those who wished to capture or to
defend them, often turned out to provide the flimsiest of evidence. Their importance
as factual documents, their ability to support claims of fact, has turned out to be

highly dubitable.

(b) Clips Released by the Israeli Military

The materials provided by the IDF are intriguing in a number of ways. In one
piece of footage — a minute and 5 second-long clip, in colour but without sound,
taken in long shot from aboard the ship —a Morena-type IDF vessel is seen

approaching the Mavi Marmara. Passengers aboard the Marmara are seen wielding
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clubs and waving a chain, throwing objects, and using a water hose to spray IDF
soldiers located below them on a Zodiac boat. At the same time, a flicker of light can
be seen flashing. On the IDF website, this clip is described as evidence that the
activists assaulted the soldiers. Using instructive graphics overlaid on top of the
footage, the IDF claims that the flashing (presumably exploding) object thrown at the
soldiers was a stun grenade.2!> However, this claim contradicts the testimony of “the
most senior [IDF] officer in charge of taking the Mavi Marmara” that he himself had
ordered the use of flash grenades as soon as the IDF Morena boats met with
resistance.?6 Parts of the same clip appear in a documentary produced by the IHH
which aims to reconstruct the events based on eyewitness testimony.2” The same
segments of the clip are presented in the documentary as evidence that the activists
tried to prevent the soldiers from boarding the ship. The documentary claims,
however, that it was the soldiers who threw grenades from the Zodiac boats onto the
Mavi Marmara.218

Another piece of footage released by the IDF —a clip taken in medium shot,
2:10 minutes in length, again in colour and without sound — was edited out of
footage purportedly taken from a security camera installed on board the Mavi
Marmara.219 The clip is heavily edited, with constant temporal jumps and without a
single sequence lasting longer than 15 seconds. In one 10-second segment, activists
are seen using slingshots and throwing an object overboard. The other segments
mostly show activists holding clubs, gathering on the deck, and reacting to various
off-camera occurrences.?20 Parts of this clip, too, are included in the IHH
documentary to illustrate the activists’ testimonies, in particular their accounts of

how they tried to prevent the soldiers from boarding it. 221

75



Two other clips released by the IDF are in grainy black and white. One was
taken in long shot, the other in extreme long shot. The first, 1:01 minutes long and
with sound, was reportedly taken from a naval boat; the other, 00:54 minutes long
and silent, shows aerial footage.222 Both clips present, from different point of views,
soldiers rappelling down from helicopters and being attacked by activists. Some of
the activists appear to be using clubs, or what instructive graphics added by the IDF
describe as metal poles. A soldier is seen thrown from the upper deck to a lower one
by the activists. The two sequences may overlap at some points, and short segments
from each appear in the IHH documentary to illustrate the activists’ testimonies
about the takeover, the evacuation of the wounded, and their own responses to these
developments.

The “timeline” clip put together by the IDF incorporates much of the footage
described above. The clip is heavily edited, combining the above black-and-white
footage with narration presenting the IDF’s version of the events. The clip also
includes very short segments from the other footage described earlier — the clip shot
from the Mavi Marmara in which IDF Morena boat is seen approaching; the footage
taken from the ship’s security cameras; and the two segments in colour, seemingly
taken from the live streaming, which show a soldier beaten and stabbed. In addition,
the clip seems to incorporate materials that are otherwise available